PROPOSITION 65’S EFFECT ON SMALL 
BUSINESS 


THURSDAY, OCTOBER 28, 1999 

Committee on Small Business, 

House of Representatives, 

Washington, DC. 

The Committee met, pursuant to call, at 11:14 a.m., in room 
2360, Rayburn House Office Building, Hon. Jim Talent [chairman 
of the Committee] presiding. 

Chairman Talent. Good morning. Today the Committee will ex- 
amine how Proposition 65, the California Safe Drinking Water and 
Toxic Enforcement Act of 1986, effects small businesses. 

Everyone here agrees that consumers have a right to know if a 
product might harm them. As I have repeatedly stressed, conscien- 
tious small businesses should manufacture safe products that make 
life more pleasurable for all consumers. 

Furthermore we all agree that states have a right to protect their 
citizens. Indeed, courts routinely hold that states traditionally have 
had great latitude to legislate as to the protection of the lives, 
limbs, health, comfort, and quiet of all persons. But that power 
should not be used by the state or by private parties to extort pay- 
ments out of small business people who have done nothing wrong. 

In 1986, California passed Proposition 65. That proposition gen- 
erally requires warnings for environmental, consumer, and occupa- 
tional exposure to particular chemicals the State of California has 
determined may cause cancer or reproductive toxicity. If a manu- 
facturer, either in-state or out-of-state, fails to display the required 
warnings. Proposition 65 empowers private attorneys to enforce the 
statement in place of the California Attorney General. 

In 1960, Congress passed the Federal Hazardous Substances Act 
to provide for national uniform requirements for adequate cau- 
tionary labeling of consumer products containing hazardous sub- 
stances which are sold in interstate commerce. 

In passing the FHSA, Congress recognized uniform labeling ben- 
efits the public. For example, “such a labeling program would facili- 
tate the education of the public in the cautionary use of these prod- 
ucts. Informative, uniform labeling would enable physicians to ad- 
minister antidotes immediately rather than waste precious time in 
determining the active ingredients of the products.” That is from 
the legislative history. 

Absent federal legislation. Congress feared states would enact 
their own labeling statutes “leading to a multiplicity of require- 
ments and creating unnecessary confusion in labeling to the det- 
riment of the public.” Indeed, Congress feared requiring multiple 
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warnings would cause consumers “to disregard label warnings, 
thus inviting indifference to cautionary statements on packages of 
substances presenting a real hazard of substantial injury or ill- 
ness.” 

To facilitate the national uniform labeling requirements, Con- 
gress expressly provided that the FHSA preempt state cautionary 
labeling requirements. Congress empowered the Consumer Product 
Safety Commission to enforce the statute, including the preemption 
clause. The CPSC could use its authority to work with California 
to insure that lawsuits are not used to force settlements out of 
small businesses from around the country who have not violated 
the law. 

And that abuse is occurring. I expect testimony today that ap- 
proximately 20 percent of all intent to sue notices filed with the 
California Attorney General are frivolous. Furthermore, witnesses 
will testify that Proposition 65 private enforcers target small busi- 
nesses which must settle because they cannot afford to fight frivo- 
lous lawsuits and still meet their payrolls. Witnesses will also tes- 
tify that Proposition 65 private enforcers often fail to inform small 
businesses that Proposition 65 exempts businesses with less than 
ten employees. Finally, I expect testimony that large businesses 
refuse to distribute small business products without the required 
warnings notwithstanding the fewer than ten employees exemp- 
tion. 

Between 1996 and 1997, this Committee worked with the Occu- 
pational Safety and Health Administration to utilize OSHA’s pre- 
emptive authority to preempt Proposition 65’s occupational applica- 
tion and limit it to the California work place. This limited the pri- 
vate enforcer’s ability to sue out of state manufacturers. 

The Committee would like to work with the CPSC to determine 
if similar action might be taken in the consumer product area to 
protect against abusive lawsuits against small business people. 

We have two panels of witnesses who have agreed to appear be- 
fore the Committee today. The second panel includes Ann Brown, 
who is the Chair of the Consumer Product Safety Commission. 

Before we turn to the first panel of witnesses, I want to recognize 
the distinguished Ranking Member from New York for any state- 
ment she may wish to make. 

[Mr. Talent’s statement may be found in the appendix.] 

Ms. Velazquez. Thank you, Mr. Chairman. 

We are here to explore the enforcement of California’s Propo- 
sition 65, an innovative initiative passed by the voters of California 
in 1986. Proposition 65 was designed to protect the public from pos- 
sible carcinogens, and in many concrete ways it has worked. 

There are numerous examples of certain chemicals that have 
been phased out of the production of certain products. Most correc- 
tion fluids have seen potentially dangerous ingredients removed. 
Ceramic tableware now contains a lower concentration of lead, and 
the full caps on wine bottles no longer contain lead at all thanks 
to Proposition 65. 

These are real changes that impact real people, and I strongly 
agree with the motives that lead to Proposition 65. Other states 
could benefit from similar initiatives, and I am committed to seek- 
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ing innovative ways to address concerns regarding exposure to 
these materials. 

I have a personal concern. My district in Brooklyn-Manhattan in 
New York has one of the highest cancer rates of any congressional 
district in the country. 

Today we will be exploring one aspect of Proposition 65. Specifi- 
cally there are several questions regarding the third party enforce- 
ment provisions, which have raised several concerns. 

Have they been implemented in an intelligent way? Have they 
had an undue effect on small businesses? If so, what can we do to 
make sure that Proposition 65 does the good work it was intended 
to do without unfortunate consequences? 

The Committee has received some disturbing anecdotal evidence 
that some individuals are targeting small business through the 
third party provision. I am even more disturbed when I hear that 
some individuals have threatened legal action against businesses 
with fewer than ten employees. This is not covered by Proposition 
65. This was never the intent of Proposition 65, and hopefully to- 
day’s hearing will help find solutions to these types of problems. 

These are the sorts of questions I am eager to begin to answer 
today. I welcome all of the members of our panel who have come 
here today, and I thank them for their time. I look forward to hear- 
ing what we can learn from them. 

As I have mentioned in the past, one of the benefits that we have 
on the Small Business Committee is that our members have such 
diverse background and experience. Today once again we are in a 
position to receive the benefit not only of the witnesses before us 
today, but also from the members of the Committee. 

I would like to yield to Congresswoman Grace Napolitano, who 
has worked on this issue for some time. 

[Ms. Velazquez statement may be found in the appendix.] 

Mrs. Napolitano. Thank you, Ms. Velazquez. 

I do appreciate the time to briefly address, Mr. Chair, if I may. 

Chairman Talent. Sure. 

Mrs. Napolitano. The Committee on the issue that is, of course, 
extremely important to California, the health and welfare of the 
people of California. 

In the 13 years since the passage of Proposition 65 we have seen 
dramatic evidence that fundamental changes in product safety can 
be affected by ordinary people with the power of the vote. This im- 
portant statute puts California in the forefront of efforts to protect 
its men, women, especially pregnant women, and its children, all 
Californians, from exposure to chemicals that are known to the 
State of California to cause cancer, birth defects, or reproductive 
toxicity. 

The law allows Californians to make informed choices about 
products they use and to take legal actions to protect themselves 
against exposure through a variety of public and private enforce- 
ment measures. 

One of the most laudable outcomes of Proposition 65 is the warn- 
ing label now displayed on alcoholic beverages which warns preg- 
nant women about effects alcohol may have on the developing 
fetus. 
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In other instances products have heen reformulated to complete 
eliminate known carcinogens and other agents. The other two cases 
forcibly demonstrating the benefits of Proposition 65 were the case 
initiated against Price Fiester and American Standard against the 
use of high lead contact brass in faucet fixtures. As a result of the 
settlement, upheld by the California Supreme Court, there was the 
phaseout of lead containing brass. 

That effort today continues with a targeted program to bring all 
manufacturers and retailers in California into compliance with 
California’s strictest in the nation’s standards for lead in drinking 
water. 

On behalf of Latino and Asian workers in a manufacturing plant 
with high levels of reproductive toxins, workers prevailed in their 
case and gained cessation of toxins in favor of safer alternatives. 

With regards to concerns by the industry about any onerous bur- 
den that it may impose, I believe there have been numerous at- 
tempts to quantify the extent of that burden and to balance it with 
the public good. Some of the facts are in 1988, at the industry’s re- 
quest, the Council of Economic Advisors under President Ronald 
Reagan found that the industry claim on 65’s burden and cost to 
business were vastly overstated and recommended against federal 
preemption. 

Subsequent preemption requests, both during Presidents Reagan 
and Bush administrations, have also been rejected. 

In 1992, the administration of Governor Wilson found that by 
any federal standard Proposition 65 has resulted in 100 years of 
progress in the areas of hazard identification, risk assessment, and 
exposure assessment. 

A series of Proposition 65 preemption challenges have all been 
rejected by California courts in the Ninth District Court. In 1992, 
both the food and non-prescription drug industry conceded at a 
state hearing that not one single product of thousands sold in Cali- 
fornia supermarkets would require a label or warning signs under 
Proposition 65, nor is any fresh produce, brand name food product, 
or brand name cosmetic sold in California required to have a label 
or warning on it. 

Just this month the State Attorney General sued over 13 key 
manufacturers and distributors for failing to warn their products 
exposed consumers to lead at levels that substantially exceed Prop- 
osition 65 level. 

I believe consumers need to know this information so that they 
can protect themselves and, most importantly, their small children 
or their unborn children. Let’s keep in mind today that this is a 
hearing process, and there may well be some unintended con- 
sequences on small business as a result of Proposition 65. However, 
I very sincerely doubt that the law was intended to punish small 
business, the backbone of our vibrant economy, especially in Cali- 
fornia, and force them into lengthy and costly legal battles against 
the Proposition 65 compliance. 

We must today hear from small business, both public and pri- 
vate, enforcers and others about how we may address these con- 
cerns fairly. At the same time, preemption of California’s Propo- 
sition 65 is not the focus of the hearing. That law has been tested 
in the courts. 
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I believe I personally am committed to working with small busi- 
ness in the state and out of state, especially here, to insure that 
we can meet the standards imposed by 65 and still do business 
without undue legal and regulatory constraints or being hounded 
by the bounty hunting attorneys. 

This Committee, more than any other, knows the value of small 
business and its needs. We want to and we must work honestly 
and directly and address their concerns. 

Thank you very much, Mr. Chair and Madame. 

[Mrs. Napolitano’s statement may be found in the appendix.] 

Chairman Talent. Well, I thank the gentle lady, and I want to 
join my friend from New York in complimenting the gentle lady 
from California for her work and her advocacy in this field, and 
also thank her for her work in helping us prepare this hearing and 
her input. 

Mrs. Napolitano. Thank you. 

Chairman Talent. It is appreciated, as always. 

All right. Our first panel begins with Ms. Marianne LaMura. 

The gentle lady from New York had a statement, but normally 
we do not have extra opening statements, but if members feel 
strongly, I am always inclined to bend the rules a little bit. 

I will recognize the gentle lady from New York. 

Mrs. Kelly. Thank you, Mr. Chairman. 

I think the important thing here is when a state issue becomes 
a federal issue and when a state requirement has an impact on 
interstate commerce, it is important that the federal government 
have a look at it. 

And because this is really kind of a complicated factor, I was 
thinking about this the other day, and you know, in that children’s 
story about the three billy goats Gruff where a troll is guarding the 
bridge, and the first billy goat is a little billy goat, and the billy 
goat has to pay a toll to get across the bridge. 

And of course, the troll says, “Who’s tripping over my bridge?” 
and threatens to eat the goat if they do not pay the toll. 

Well, the second billy goat is a little bit bigger, and that same 
troll comes out and says, “Who’s tripping over my bridge?” and the 
second billy goat has to pay a toll. 

But when the third billy goat, that is a big billy goat, crosses 
that bridge and the troll threatens to eat the big billy goat, the big 
billy goat jumps off the bridge and eats the troll. 

And I think it is really important that people understand that 
that is kind of the thing that is happening here. And I really feel 
that the effect of Proposition 65, we have to make sure that a pri- 
vate enforcer does not wait. I mean that we do not have the private 
enforcer out there being the troll, making sure that the billy goats 
have to pay the toll. 

So here we bring in the federal government, and maybe the fed- 
eral government needs to take a look at what the troll is doing, and 
that is what I hope this hearing will bring out today. 

Thank you very much. 

Chairman Talent. I thank the gentle lady. 

I have a three year old, and if it is not Barney or Winnie the 
Pooh, she is not into it, but maybe. [Laughter.] 

I thank the gentle lady. 
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And we will start with our first panel now. Ms. Marianne 
LaMura of East Hanover, New Jersey, who is from Chemcoat Labs, 
Inc. 

And I want to thank all of the members of both panels for being 
here. 

Ms. LaMura, please give us your statement. 

STATEMENT OF MARIANNE LAMURA, EAST HANOVER, NEW 

JERSEY 

Ms. LaMura. Good morning, ladies and gentlemen. 

My name is Marianne LaMura, and I am the co-owner of a small, 
privately held family business located in East Hanover, New Jer- 
sey. The name of the company is Chemcoat Labs, and we deal pri- 
marily in the manufacture of nail polish. 

I have been invited here today to tell of my experiences relating 
to California Proposition 65 and the adverse effect it has had on 
small business. 

To do so, I would first like to offer some background information 
about our company. Chemcoat Labs was founded in 1971 by my fa- 
ther, the late Salvatore LaMura. Sam, as he was known, began 
working in the paint industry at age 14 in Newark, New Jersey. 
He eventually learned color matching of paints and lacquers and 
began to color match opaque nail polish during the 1930s when it 
was first invented by Ms. Helen Neushaefer. 

During the 1940s, he went to work directly for Neushaefer at 
Lacquerite Company using the formula she had created. He manu- 
factured nail polish from the mid-1940s through 1969, running 
Lacquerite for the family of Neushaefer, who passed away in 1959. 

In 1971, he started his own company, Chemcoat Labs, again 
using the same formulation. My partner and brother, Frank, start- 
ed working at Chemcoat in 1973, while I came on board in 1981. 

During the early years of my employ, there were not many state 
or federal inspections at our facility because many of the regulatory 
agencies which were created during the 1970s were first busy with 
larger companies. It was not until the mid-1980s that we became 
inundated with inspections from different state and federal agen- 
cies. 

As each inspection would take place, I would work to see that all 
requirements were met to bring our company into complete compli- 
ance with all laws. 

In 1991, we were alerted by our nitrocellulose solution supplier, 
AKZO Nobel Coatings that warnings were to be required for prod- 
ucts containing certain ingredients if they were sold in California. 
Proposition 65 would take effect beginning January 1, 1992. 

I immediately sent out a letter advising approximately 80 of our 
accounts to alert them of this new law which was about to take ef- 
fect. As a professional courtesy, AKZO provided our company with 
updated custom produced material safety data sheets which con- 
tained all necessary warnings and requirements for local state and 
federal laws. 

Unfortunately, no one really knew exactly how to comply with 
the new labeling requirements for California, and there was no 
agency to contact for instruction for compliance. 
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Due to the fact that the CTFA had already done testing on expo- 
sure levels of toluene in nail polish with negative results, everyone, 
including myself, believed there was no need for labeling because 
the product was not considered harmful, and the warning went 
unheeded. We labeled anyway. 

In early 1993, one of my customers, American Manicure, called 
to tell me that he had been contacted by a lawyer, Clifford Chanler, 
representing a nonprofit organization called As You Sow, which 
was headed by Thomas Van Dyck. He was given a 60-day notice 
of violation which cited that his product, which contained toluene, 
was being sold in California without a warning label and, there- 
fore, was not in compliance with Proposition 65. 

American Manicure was named in the first wave of the lawsuit 
and was eventually given the opportunity to settle the matter for 
$1,500. 

Several other of my accounts also received warning notices, along 
with many national brands of cosmetics. All were eventually named 
in the litigation by Mr. Chanler. As time went on, the settlement 
fees being demanded were growing larger and larger. 

Over the next few weeks, the first wave of companies named in 
the litigation had either settled with Mr. Chanler or were in the 
process of doing so. Some had opted to place a warning label on the 
products, with Mr. Chanler specifying the prescribed wording of the 
warnings, while others opted to reformulate their product removing 
toluene altogether. 

It was quite burdensome for our company for the following rea- 
sons. Being the manufacturer of the product in question, we were 
receiving numerous calls every day for information about the litiga- 
tion to find out if nail polish was really harmful or was it just 
harmful in California. Who was this Clifford Chanler and did he 
have a right to do this? Who can we call for labeling requirements, 
et cetera, et cetera? 

I fielded many questions and tried to stay informed so that I 
could help my accounts in any way possible, but at the same time 
our phone was ringing off the hook, we were also being asked to 
immediately submit samples without toluene, and at that time we 
did not even have a working formula for a new product. 

Once we did create a new product, it would require testing, new 
labeling, new material safety data sheets, new ingredient lists, and 
we had to start from scratch, and we needed it yesterday. And all 
of this was very time consuming to do it right. 

It was a heavy burden for a small company of only seven or eight 
employees, and the newly created product would not be as good as 
the original formula, but at a cost of approximately $3.00 more per 
gallon. 

By early summer of 1993, Mr. Chanler and AYS sent out the sec- 
ond wave of notices, and whoever he missed in his initial roundup 
was now being named in the second wave. By then the entire in- 
dustry knew about this litigation that was spreading like wildfire, 
and many, fearing the high cost of litigation and also knowing that 
there was a lack of proof that nail polish did not cause harm, ev- 
eryone just buckled under and paid a settlement fee. 

I do know of one company that tried to fight, but after spending 
$100,000 in legal fees, gave up and settled. 
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In late August 1993, our company was finally named. We were 
part of the third and final wave of the lawsuit. Included with the 
cosmetic companies that were being named were suppliers of raw 
materials which are utilized in the manufacture of nail polish and 
also filling companies, private label manufacturers like Chemcoat, 
and just about anyone who ever touched the product. And still the 
settlement fees being demanded were always growing larger as 
time went on. 

I had been in contact with the CTFA on a number of occasions. 
Although I was not a member of the CTFA, they were extremely 
helpful to me and offered as much information as they could to 
help small business. For that I would like to take this opportunity 
to personally thank that organization. 

I believe they have the public interest in mind first and foremost. 

In early September 1993, I received a letter from CTFA’s Thomas 
Donegan, Vice President and General Counsel, advising of the lat- 
est information about the litigation. The letter also made me aware 
that companies with less than ten employees were exempt from the 
penalty phase of Proposition 65. 

I immediately started to make all of my customers aware of this 
fact, as many were small companies within this category. One such 
customer was American Manicure with only one employee. When 
I told him of this, his attorney sent a letter to Mr. Chanler com- 
plaining about the $1,500 settlement fee he had paid, despite the 
fact he was exempt. He asked for the return of the fee. 

He also sent a complaint letter to the Office of the Attorney Gen- 
eral, explaining what had transpired, but to the best of my knowl- 
edge, the fee was never returned, and both letters were left unan- 
swered. 

On September 22nd, 1993, after receiving what was called a 
courtesy call from Mr. Todres who worked for Mr. Chanler, I re- 
sponded to my notice of violation. I sent a letter to Mr. Chanler ad- 
vising that I was exempt from the penalty phase of Proposition 65 
due to the fact that we have never employed more than eight em- 
ployees. To prove this, I sent him a copy of my payroll journal, 
along with our health care invoice which names all of our employ- 
ees, and in addition to this information, I advised him that we had 
been using a warning label for our bulk product since 1991, along 
with a warning contained in our material safety data sheets which 
was newly revised in April of 1991, at least seven months before 
Proposition 65 took effect. In other words, we were in compliance. 

I also questioned as to why Mr. Todres was concerned with my 
annual sales figures at Chemcoat. I felt that he should be focusing 
his concerns as to whether or not I was in compliance. My sales 
figures were none of his business. 

I then sent a complaint letter to the Attorney General in Cali- 
fornia. I also sent a form letter to all of my accounts with a cover 
letter asking them to Xerox the form letter onto their own letter- 
head and send it to the Attorney General, along with a map which 
painted off California and labeled it “the Shakedown State.” 

Basically everyone wanted to know where all of this settlement 
money was going. As of today that question has never been an- 
swered, and I have never heard of even one case where someone 
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or anyone has sued for birth defects or getting cancer from the use 
of nail polish. 

When the Attorney General’s office did answer my letter about 
one month later, I was told there was nothing they could do be- 
cause it was a civil matter, and that AYS and Mr. Chanler were 
within the law. 

This Proposition 65 law is plagued with flaws, and all are at the 
expense of innocent businesses, both large and small. As You Sow 
(AYS) used exaggerated usage data to claim that exposure levels of 
toluene contained in nail polish were harmful. 

The CTFA ran independent tests before this law ever took effect 
and claimed that the product was not harmful. I will offer the fol- 
lowing information as further proof. 

Our company uses toluene in our formula, the formula which 
originated in the 1930s. Our factory has been checked by OSHA to 
insure that the air quality is within permissible exposure limits for 
our employees. The levels of exposure for a manufacturing plant 
are within the requirements for OSHA, while AYS will have you 
believe that the vapors escaping from the quarter of an inch open- 
ing of a bottle of nail polish are harmful and require a warning 
label. 

This is clearly a misuse of the law, and I do not believe that the 
law was intended for this purpose. An entire industry has been pe- 
nalized unfairly to the tune of $993,000 in settlements. Proposition 
65 is a paradise for lawyers that want to file frivolous lawsuits 
and, worse yet, it is a revolving door that never closes, allowing nu- 
merous lawsuits against the same company for the same violation 
from multiple parties. 

This has recently happened with a hair color manufacturer. 
Combe Incorporated and American International Industries. Two 
suits were filed for the same violation, but the second suit was 
eventually dismissed by appeal. Now the consumer groups are ask- 
ing the Supreme Court to de-publish the opinion so that it could 
not be cited in subsequent Court cases. 

To me this appears to be more about money than compliance. 
Earlier this year one of my accounts with less than ten employees 
was forced to pay into a settlement or risk losing the business of 
a large chain store who was cited with violation for selling the 
product. 

Mr. Van Dyck claims that AYS takes the more difficult cases 
that the Attorney General passes on. In truth, the cases that the 
Attorney General passes on are the ones that are without merit 
and that they feel do not pose a risk to the public. 

The nail polish industry is again being targeted for round two of 
litigation by AYS. Clifford Chanler has been replaced as counsel by 
Larry Fahn, a newly elected board member of the Sierra Club. 
Some time last year a second ingredient has been named, and a 
number of companies have already faced citations. One such ac- 
count that paid a settlement for the toluene suit has just paid a 
second settlement. 

Strangely, while this ingredient was present in nail polish at the 
time of the first wave of lawsuits, it was never named along with 
the toluene. I refer to tosylamide-formaldehyde resin. I have a sam- 
ple of it here so that we can put a face on it. 
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Several companies have been forced to reformulate their product 
despite already providing warning labels. The resin contains a by- 
product of less than .3 of one percent of formaldehyde. The resin 
content in nail polish is seven percent, which would mean that it 
is a trace amount. Yet I am sure that many companies will be 
forced to pay thousands of dollars just because of this small by- 
product content. 

The law is about to be stretched again for the purpose of extract- 
ing settlement money from innocent companies just trying to earn 
a living. This law is out of control, and I do not know what would 
happen if more states were to pass laws similar to Proposition 65. 
It would certainly kill interstate commerce. 

What we need to do is close this loophole in the law once and 
for all, to put an end to these frivolous lawsuits. 

We also need national uniformity for interstate commerce so that 
all consumers are provided with the same relevant safety stand- 
ards. 

Since Proposition 65 has passed in California, it has cost small 
business thousands of dollars defending itself against false allega- 
tions. Lawyers, not consumers, have benefited. Please help. 

Thank you. 

[Ms. LaMura’s statement may be found in the appendix.] 

Chairman Talent. Thank you, Ms. LaMura. 

Our next witness is Frank Strauss from Marshall, Texas with 
Activa Products, Inc. 

Mr. Strauss. 

STATEMENT OF FRANK STRAUSS, MARSHALL, TX 

Mr. Strauss. Thank you, sir,. 

Chairman Talent. And those who wish to and can summarize 
statements, that would be helpful. I know you all have come a long 
way, and the Committee wants to hear you, but we also want to 
have time for the members to ask questions. 

Go ahead, Mr. Strauss. 

Mr. Strauss. My name is Frank Strauss. I am the President of 
Activa Products, Incorporated. It is a woman owned, family run 
company with 22 employees. We manufacture and sell art and craft 
materials to distributors, retailers, schools, and others since 1959. 

As your Chairman has informed you, we are headquartered in 
Marshall, Texas. The majority of our employees are minorities, 
with full medical and retirement benefits. 

And let me state that my company is not against Proposition 65. 
We do not think, however, that Congress intended when LHAMA 
was passed that the art material companies would be forced to ad- 
here to chronic health hazard labeling requirements. 

Recently a bounty hunter sued my company under Proposition 65 
regarding a product called Scenic Sand. Now, this is the first law- 
suit against any of our products in the 20 years that I have been 
with the company. 

Scenic Sand is just what the name implies: sand that is coated 
and baked with various colors for uses and designs in sand sculp- 
tures that I am sure all of the mothers and fathers in this room 
have bought for their children. Scenic Sand has received the ACMI 
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AP seal, which indicates that the product is the safest, least toxic 
category in the ACMI certification program. 

Now, this sand is essentially no different than the sand you 
would find on any beach, including the beaches in California. An- 
other name for sand, however, is crystalline silica. Proposition 65 
requires a warning for crystalline silica. 

In response to the lawsuit, we requested our toxicologist to con- 
duct a Proposition 65 exposure assessment of our product. The toxi- 
cologist concluded that the potential exposure for the respirable 
fraction of crystalline silica in Scenic Sand is one percent of the 
amount that would require a Proposition 65 label. 

Chairman Talent. Mr. Strauss, let me interrupt. I feel respon- 
sible here because I asked you to summarize, and you omitted a 
part that I think would help members understand your testimony. 

People who belong to your association, the people who sell art 
products like this, the association has toxicologists, and you submit 
the products to them before you market them. 

Mr. Strauss. We submit every product that we sell to the toxi- 
cologist, who is the leading toxicologist in the country, if not the 
world, that I know of from Duke University, and none of the 300 
manufacturers that belong to this association may sell a product 
that is not approved by the toxicologist. 

Chairman Talent. I want members to understand that when you 
refer to an AP seal on your product, that is the seal that people 
in your association put on the products after they have submitted 
it to the toxicologist. 

Mr. Strauss. That is correct, sir. 

Chairman Talent. Okay. I just wanted the people to understand. 

Go ahead now. 

Mr. Strauss. As I said, this sand is essentially no different from 
the sand you would find in any beach, including the beaches in 
California, but this is also called crystalline silica, and Proposition 
65 requires that approval. 

I would return again that the toxicolo^st concluded that the po- 
tential exposure to the respirable fraction of crystalline silica in 
Scenic Sand is .01 of the amount that would require a Proposition 
65 warning, and that assumes that the user made sand designs in 
a poorly ventilated room every day for 21 years. That is one per- 
cent to the required level for 21 years every day. 

The manner in which these proposition bounty hunters enforce 
Proposition 65 acts as a sledgehammer against small businesses. 
We requested that the plaintiffs attorney did not file the lawsuit 
until the toxicologist could finish his exposure testing that dem- 
onstrated that Proposition 65 warning was not needed. The plain- 
tiffs attorney refused and filed suit anyway. 

It concerns me that bounty hunters can file these suits so easily 
against small companies like mine without any proof that the prod- 
ucts at issue are unsafe or any proof that the AP certification is 
wrong. 

Equally frustrating is the fact that we have had to hire a toxi- 
cologist just to sell our products, while a citizen enforcer need only 
to determine that the product contains a Proposition 65 chemical. 

A company like Activa faces substantial costs in attorney fees 
and expert fees to defend itself fully. My company, along with other 
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small businesses face potential penalties of up to $2,500 per day of 
violation for each product used by any California consumer, these 
penalties for failure to provide a warning on the product that our 
toxicologist has told us would be misleading and inaccurate. 

My choices are few. I can settle the lawsuit as best I can so that 
the business and my employees do not suffer, or I can fight the 
lawsuit at considerable cost and at risk to my company and my em- 
ployees. 

Even if we settle, we will still lose because our customers become 
the next target, and we must indemnify our customers in order to 
stay in business. The domino effect of a successive payment to re- 
solve Proposition 65 enforcement lawsuits could eventually put our 
company out of business. 

In conclusion, before we were sued we believed that by complying 
with the federal laws and requirements, we effectively would be 
complying with state laws requiring the same kind of health warn- 
ings. We are now concerned that we will be forced to comply with 
different requirements not only in California, but for each state in 
which our products are sold. 

In the light of the burden that Proposition 65 is placing on 
Activa, we are evaluating whether we should continue to sell our 
products in California. This may be the only way to insure that we 
will not be subject to repetitious health hazard warning require- 
ments and to the potential for successive and unfounded lawsuits. 

However, even if we stop sales to California, there is still a likeli- 
hood that our products could be distributed in California without 
our knowledge, for example, a shipment from a distributor in Ari- 
zona into California and under those circumstances we will again 
face the policy of the impossibility of enforcement lawsuits against 
us and our distributors and retail customers. 

Thank you for providing me with this opportunity to speak before 
the Committee, and I would just like in passing to mention to Ma- 
dame Chairman from New York that we are aware of only one 
bounty hunter lawsuit that has gone to trial of the many thousands 
that have been filed in over 12 years. 

Thank you, Madame Chairman. 

[Mr. Strauss’ statement may be found in the appendix.] 

Mrs. Kelly, [presiding]. Thank you very much, Mr. Strauss. 

Next we move to Mr. lOein. 

STATEMENT OF ROBERT KLEIN, BALTIMORE, MD 

Mr. Klein. Mr. Chairman or Madame Assistant Chairman, I ac- 
cept the invitation not to read my three pages verbatim. I believe 
you have all gotten copies of it, and you will be proud that I had 
Spell Check on my word processor so that there are no spelling 
mistakes, and I think it speaks for itself. 

I would like to, since I came all the way over from Baltimore 
where we are in the paint business, and I consider our company 
a small company, I would just like to verbalize some thoughts here. 

I bought this company called Lenmar. It was called Lenmar Lac- 
quers. We make industrial coatings or specialty paints. It is un- 
likely that anybody in this room would ever buy, use our paints or 
ever hear of us. We make about four different product lines. One 
of them is aerosol paint concentrate that we sell to the manufactur- 
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ers of aerosol paint. If you are familiar with Krylon, it is the stuff 
that you push the button, and it gets sprayed out of the can. We 
supply a concentrate. The packager will package it, add solvents, 
propellant, and so on, and that is sort of considered a raw material. 

We do make floor finishes that are used by professional floor fin- 
ishing contractors, and I doubt whether any of you would go out 
and rent a sanding machine and apply our floor finishes. 

We also make cabinet finishes that are used by professional cabi- 
net shops, and the item which we first heard about from the boun- 
ty hunters in California were military specification coatings which 
are used to paint airplanes and tanks and weaponry, and so forth. 
These military specification coatings, in fact, the formulas were de- 
veloped by government agencies, and you have to comply with the 
governmental requirements. 

We received a letter from Mr. Chanler at the middle of December 
1994 actually, but it is dated the beginning of December 1994, and 
this was about a month or so after I had attended the annual con- 
vention of the National Paint and Coatings Association, of which 
we are members. At that meeting there was a seminar specifically 
on Proposition 65, which had very large attendance, and I suspect 
that they had a spy there checking who was there so they could 
come after them post meeting and send them these threatening let- 
ters and sue them or threaten to sue them. 

Anyway, I am not accusing NPCA of selling membership lists be- 
cause it is a great industry association. They are very helpful in 
all environmental compliance, the labeling acts, and so on. 

My company has always been most assiduous in following the 
HMIS. We supply material safety data sheets to our customers. We 
revise them, send them out. I think you still have to send them out 
every year to existing customers. 

And after this meeting in November 1994 of the NPCA, one thing 
I did when I got back to the office because to the best of my knowl- 
edge we did no business in the State of California, and before I got 
Chanler’s letter, I said, “Let’s check into the law,” and we got their 
list of 600 different chemicals, including aspirin, that have to be la- 
beled. 

There are two products in this list used in paints. One is a prod- 
uct called toluene, which was mentioned here, which is a common 
hydrocarbon solvent, and the other is DOP, which is a plasticizer, 
which I have never heard of being on any hazardous products list, 
but California had it. 

What we did immediately upon getting this letter, the product 
that they (Chanler, as you saw) claimed they found was a military 
specification item, and we track all the products by the product 
code numbers of where we ship them. We had never shipped, since 
1986, any of that product outside the States of New York, Pennsyl- 
vania, and one other state. Nowhere near California. 

Plus the fact that since I had a couple of business courses in law 
when I was in college, I felt pretty smug by the fact that we had 
no distributors; we had no salesmen; we had no warehouses, and 
by federal standards we did not do business in the State of Cali- 
fornia anyway. So I was sure nobody was going to contact us. 
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When I got the letter from Chanler and it named this product, 
we had shipped none of it into that area, and of course, they had 
the add on “or possible other products.” 

So I answered them on January 17th, but what I had done im- 
mediately, we do have a way of determining what raw materials 
are used in our products. We made up a list of all products we 
manufactured containing toluol. We told our shipping department, 
and this was effective January 1st, 1995 which was within a month 
after getting this letter, to label anything that goes into California 
per the requirements of Proposition 65 DOP, will cause birth de- 
fects or the toluol could cause cancer according to the State of Cali- 
fornia. 

At the same time, when I first heard of this I called up the Cali- 
fornia Paint Council, which was a group representing the paint 
makers in the State of California, and was affiliated in some re- 
spect to the National Paint and Coatings Association. I called Matt 
Duston, who was the man who was running this office. 

I said, “What do these guys want?” 

He said, “They want a little bit of money.” 

I said, “What is a little bit of money?” 

He said, “Ten thousand, $20,000, maybe a little more.“ 

And I said, “Well, maybe to you that is a little bit of money, but 
I own this company, and it is out of my pocket. I don’t consider 
that a little bit of money.” 

I wish I had given them a little bit of money up front. My initial 
investment in Lenmar, my capital investment was roughly 
$100,000. Just in direct costs, this Proposition 65 action has cost 
me $50,000, and you can read all of the details in between. 

I ended up hiring a California law firm Haight, Brown & 
Bonesteel, Jeff Margulies who is here, who are expert in Propo- 
sition 65, to represent us, and I was just stubborn enough that I 
was not going to give into a bounty hunter until it got to the point 
that if I continued, whether I am a little goat or a big goat or what- 
ever the animals are, I think I was a big goat that got swallowed 
up by the troll, anyway. 

But it gets to the point that you say how much money are you 
going to throw after it. I really detested the idea of giving into a 
bounty hunter. Our company, every company I have ever been con- 
nected with has complied with the laws assiduously. We follow the 
labeling laws, the air toxicity laws, etc. 

I can understand where local jurisdiction, and I know in the air 
tox. laws — I do not know about Washington, but the Baltimore area 
is a non-attainment area. So their laws have to be more strict than 
when you are out in the Midwest where the air is nice and pure. 

In California, the South Coast Air Quality Management District 
came out with their own laws concerning air toxicity and labeling. 
There is quite a bit of reasoning for local laws, although CARB, the 
California Air Resources Board, tried to make every part of Cali- 
fornia at least be uniform. 

My plea to you is from whatever I know of laws, if I were to say 
that there has to be a change, the number one change, is if some- 
body is going to go after you, I think they should warn you first. 
If I were driving down a dark road without a speed sign and I got 
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stopped for speeding, I would expect to get a warning, and then 
next time I would not speed. 

I do not think it is possible for us to know every law in every 
jurisdiction and comply 100 percent, particularly in our case. We 
did not think we were shipping anything to the State of California. 
This was government purchases, and what I did when this first 
happened, I called up every customer that I could find who bought 
the MIL spec, paints from us located in the State of California. Of 
the government ones, most of our purchases or our sales or ship- 
ments went to a place that was the U.S. government. Rough and 
Ready Island, where they exported overseas. 

There were other military installations. We tried to find out who 
was usually the transportation officer. I called up eight companies 
that were not government installations. “The materials that you 
bought from us, where did they go?” 

And all but one said they were all export. The other one “was not 
sure”. Now, what kind of laws are they that somebody comes after 
you and extorts money from you without any full knowledge. We 
finally found that Chanler got this information under the rights of 
information act. All of these sales are to the GSA, the Government 
Services Administration office in Auburn, Washington State, and 
they have probably got ten lists of everything we had bid in mili- 
tary specification coatings. 

The first one they grabbed we had never shipped into the State 
of California, but they kept coming back and coming back. 

After consulting with Jeff Margulies of Haight, Brown & 
Bonesteel, and feeling that it was a bottomless hole, he said, “Let’s 
settle.” And we had sort of mentioned settling with Chanler, and 
whatever you said was not enough, and if you said $20,000, they 
would talk more. Jeff finally went to them and said, “Well, we are 
interested in talking settlement.” I think the number from Chanler 
was $70,000 or $80,000. 

And to me this is not the way to do business between nations, 
let alone between states. 

Thank you. 

[Mr. Klein’s statement may be found in the appendix.] 

Mrs. Kelly. Thank you very much, Mr. Klein. 

Mr. Golden. 

STATEMENT OF MARK GOLDEN, NEW BERLIN, NY 

Mr. Golden. Thank you. 

Good morning, Madame Chairwoman and members of the Com- 
mittee. Can you hear me? 

Mrs. Kelly. It would be helpful if you pulled the microphone a 
little closer. Thank you. 

Mr. Golden. I have summarized way too much information, and 
I would appreciate if it is possible if that testimony can be incor- 
porated into this hearing. 

Thank you for the opportunity to talk about my company’s expe- 
rience with private enforcement of California’s Proposition 65. 

My name is Mark Golden. I am President of Golden Artists Col- 
ors, Incorporated, a family owned business with about 100 employ- 
ees. 
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We manufacture acrylic water-based paints primarily for profes- 
sional artists, serious painters and students. We are located in the 
town of Columbus, a community of about 600 families in upstate 
New York. 

I must admit I am a bit anxious about this process here today, 
but I am most anxious about properly summarizing the impact that 
private enforcement of Proposition 65 is and will continue to have 
on our small business and others like ours, and anxious actually 
that anything will be done about it. 

If you think Proposition 65 is just a California issue, obviously 
it is not. If you think it is just an insignificant labeling issue and 
why don’t we just label the product, it is not. If you think it is the 
best way of serving the public health in the current form, it is not. 

My company, along with most other small businesses, does not 
have the financial resources to fight these lawsuits, and we find 
ourselves reaching settlements on products that have otherwise 
been deemed safe under stringent federal standards and laws. 

My sense of right and wrong tells me we should fight these suits. 
Our costs if we win are estimated in the hundreds of thousands of 
dollars, plus all the energies of my staff. 

Should we lose, the cost is potentially the entire business. My 
sense of protecting our business and the many families that depend 
on Golden Artists Colors to provide employment and full benefits 
leaves no choice but to settle. 

Even after reaching a settlement agreement for a Proposition 65 
lawsuit, we soon received a new Proposition 65 notice of intent to 
sue over the same products covered in the first settlement. We 
truly fear this costly cycle of litigation has no end for us. 

My company complies with the federal labeling requirements 
through participating in the ACMI certification program, which 
covers even broader health requirements than the federal law. 

We have included packets by your desk, those red packets, which 
include the information from ACMI. 

Our expectations of the Federal Hazardous Substances Act, as 
amended by the Labeling of Hazardous Art Materials Act, or 
LHAMA, was that it was to protect public health first, and also to 
protect us from states creating duplicate and contradictory guide- 
lines. 

To meet the requirement of LHAMA, my company submits the 
formulas of our products to a board certified toxicologist, who re- 
views the formulations and advises us of the appropriate health la- 
beling for each product. In fact, the guidelines used have included 
California’s no significant risk levels requirements. 

With very few exceptions, our products have been deemed safe 
for use by people of all ages. 

The results of the toxicological review are relayed to consumers 
by the Art and Creative Material Institutes AP seal, which is rec- 
ognized internationally as assuring safe products. In fact, many 
school organizations strongly recommend purchases of only ACMI 
AP approved products. 

The Proposition 65 labeling requirements provide inaccurate in- 
formation to our customers. The Proposition 65 warning labels will 
be viewed by all our customers throughout the country, promoting 
confusion and concern. 
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Before our customers were purchasing products that they consid- 
ered to be safe. Now they’ll be seeing the same products with warn- 
ings of health hazards. The only effect is to diminish our credibility 
with our customers that we hold dearly, without providing any ad- 
ditional benefit to consumers. 

Before this process is through, if nothing is changed, it will cost 
us hundreds of thousands of dollars with the potential of millions 
and the jeopardy of our business and the jobs my small company 
has provided. 

In summary, we thought Congress in 1988 indicated through the 
passage of LHAMA that our small industry would not be faced 
with conflicting state laws. LHAMA has addressed the identical 
health issues that Proposition 65 addresses, and we do more than 
any other industry in the United States to comply with the FHSA 
requirements as amended by LHAMA. 

The issues of Proposition 65 enforcement have nothing to do with 
protecting public health, especially within our industry. We have 
worked too hard and too conscientiously to maintain public con- 
fidence in our product, in our integrity, in our desire to protect our 
customers, to be framed by Proposition 65 advocates as being 
against the concerns of public well-being. 

We are simply easy targets by a flawed system that Congress 
recognized years ago we need protection from. I strongly urge this 
Committee and Congress to take action to protect small businesses 
like mine from the economic jeopardy of Proposition 65. 

And I thank you, again, for this opportunity to be heard. 

Thank you. 

[Mr. Golden’s statement may be found in the appendix.] 

Mrs. Kelly. Thank you very much, Mr. Golden. 

Ms. Skommesa. 

STATEMENT OF SANDRA SKOMMESA, LOS ANGELES, CA 

Ms. Skommesa. Good afternoon. 

Mrs. Kelly. Sorry. I pronounced that wrong, didn’t I? It is Ms. 
Skommesa. 

Ms. Skommesa. Yes it is. Thank you very much, Madame Chair- 
woman. 

My name is Sandy Skommesa, and I am President and CEO of 
Ellis Paint Company. We are in Los Angeles, California. 

Ellis Paint Company was founded in 1887, and by the Ellis fam- 
ily and sold to my family in 1969. Today we remain a small, family 
owned specialty paint manufacturer, and we have about $18 mil- 
lion in sales, and we employ about 85 people. 

My testimony, like my fellow panelists, is not about a small com- 
pany that cannot comply with over complicated and over burden- 
some regulation because of our size. Quite the contrary, we are a 
proactive, pro solution oriented company. 

Early in the regulatory process we took a strong position to be 
a leader in environmentally responsible products. We manufacture 
products that comply with the South Coast Air Quality Manage- 
ment District’s rules and regulations, and we have done that since 
1985. 

We are also a hazardous waste facility site, and we recycle paint 
related waste streams. We have recycled over half a million gallons 
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a year for the last 20 years. We took that action in 1980 to recycle 
solvents, to be a solution for our customers that utilize our prod- 
ucts. 

With a company who is so proactive in their commitment to envi- 
ronmental responsibility and being a manufacturer in California, 
unlike the other testimony you have heard, how could a company 
like mine have gotten at odds with the bounty hunter groups? 

Well, I would like to explain to you today that I got at odds with 
them over a comma. I put Proposition 65 warning on my product 
from the very beginning. I have a chart to show to you today the 
warning that I have on my product. 

Here we see the safe harbor warning. In the case of a dual risk, 
we combined both the cancer and the Mrth defect and reproductive 
harm into one warning, and we separated it by a comma. We were 
sued by As You Sow and Mr. Chanler for that comma. 

I, like Mr. Klein, felt that they had met their match because 
there was not a company that was more concerned about the envi- 
ronment, our community, and our employees than Ellis Paint Com- 
pany, and we were going to stand firm. 

But I thought that this was about fairness. I thought it was 
about warning the consumer, and I was mistaken about that. The 
bounty hunter requirements are about money, and against the ad- 
vice of my attorney I did not settle. 

Mr. Chanler offered to settle with me for $5,000, and I did not 
accept that. He did file a suit, and as I was preparing my testi- 
mony today I had forgotten how angry I had gotten. When I got 
the lawsuit, it did not even have my name on it. This lawsuit is 
made out to Star Finishes Products, Inc. and Does 1 through 1,000. 
I am one of those Does 1 through 1,000. 

Mr. Chanler does not even take the time to see who he is suing. 
He just opens up the SIC code and finds the address and sends out 
these lawsuits. 

We did settle this case. The discovery is incredible. The wear and 
tear on my company was also incredible. It was during the time in 
the 1990s, if you remember, was during the California recession. It 
was a very hard time for business. Our total cash outlay, as out- 
lined in my testimony, was $54,000. The amounts shown on the 
chart of $68,000 includes the one administrative person from my 
company that also spent time on this lawsuit. 

To put the cost in perspective, in 1995, my company lost 
$178,000. There were no raises for my employees, but I had the 
money to give to Cliff Chanler over a comma. 

I do not think anybody at this table has expressed that we are 
against Proposition 65. We are not, and we would agree with you 
that better products have come as a result of Proposition 65 

I am a California resident. I am a California voter. I have chil- 
dren and grandchildren in that state, and I believe in better prod- 
ucts and certainly safer products. 

But I can tell you I would fight with all of my being against this 
bounty hunter that robs us of resources that should be used in our 
state. 

Thank you very much. 

[Ms. Skommesa’s statement may be found in the appendix.] 

Mrs. Kelly. Thank you very much, Ms. Skommesa. 
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We invited Mr. Chanler. This panel may be interested to know 
we invited him to come and testify, and I have in my hand a letter 
from him which we will insert in the record. He declined our invi- 
tation, and I will insert this letter into the record, with no objec- 
tion. 

[The information may be found in the appendix.] 

Mrs. Kelly. I have a few questions. 

Yes? 

Mr. Strauss. Would you read us that letter? 

Mrs. Kelly. I would be glad to read you that letter if you would 
all like to hear that letter. It was written to Roger Keller, our Gen- 
eral Counsel here at the Small Business Committee. “Dear Mr. 
Keller: ‘Thank you for your recent telephone call in which your 
Committee invited me to join a panel relating to a discussion con- 
cerning California’s Safe Drinking and Toxic Enforcement Act of 
1986. While I intend to submit written comments on one or more 
of the issues before the Committee and/or the CPSC, I respectfully 
decline to appear as a participant on the panel. If you would like 
the names of other potential participants, please feel free to contact 
me.’” 

“Very truly yours, ‘Clifford A. Chanler.’” 

Mrs. Napolitano. We have identified the troll. [Laughter.] 

Mrs. Kelly. I have a couple of questions. 

Since, Ms. Skommesa, you were the last person to speak, I just 
want to ask you a question. It seems that Mr. Chanler and nobody 
in California really cared about whether they were being gram- 
matically correct with your warning. 

Ms. Skommesa. No, and we did point that out to them, and you 
are right. They did not care. 

We have now made a decision to put two sentences on our label. 
So on our products that do represent both a carcinogen and a birth 
defect warning, we repeat the sentence twice. 

Mrs. Kelly. Which costs a little bit more money and enlarges 
the label; is that correct? 

Ms. Skommesa. Well, unfortunately on a paint can, you only 
have a limited space. This is the size of a gallon paint can warning. 
This is the back; this is the front. 

When you make quarts, which we also make quarts, the quart 
paint label is smaller than the yellow, and we have to put all of 
the product information on that space, and we do. 

It was the only way I could assure that I would not be re-sued, 
as you have also heard testimony on this panel. 

Mrs. Kelly. You spoke about the warehouse people requiring a 
sticker, the current inventory as well as the new materials. I would 
like to know how many people that involved and what that really 
did entail. 

Ms. Skommesa. Once California voters passed Proposition 65, 
rather than grandfather in our current inventory, we made a deci- 
sion to sticker it, and that way to the best of our knowledge, every- 
thing that was for sale would be in compliance, and this involved 
five people in our warehouse. We went out and had stickers with 
the warning printed on it, and we went through and stickered our 
entire inventory, which is about $750,000 worth of inventory. The 
units would probably be around 2,500 units. 
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But not only that; we sell thorough independent paint dealers. 
We also sent the stickers and a letter out by product, which stick- 
ers went on which product. Our sales people when they made their 
sales calls, went out and checked our inventory. 

Mrs. Kelly. And have you any estimate on not the product cost 
itself, but how much it cost you for those five employees and the 
cost of the stickers and the time and so forth to get out there to 
do that? 

Ms. Skommesa. I really do not, Madame Chairwoman. I think 
that it is hard sometimes when you try to put all of the soft cost 
together, and what happens is then we overestimate or we under- 
estimate. 

We are very proactive in our approach to the consumer, and so 
we did not consider it to be too costly. We would not have said you 
should not label because it would cost us too much money, but 
what incenses us is that we do not get credit for the work that we 
do, and then we end up spending an exorbitant amount of time de- 
fending ourselves. Maybe because of our pride. 

Maybe I should have just paid the $5,000 and been on my way, 
but I did not. It is those costs, Madame Chairwoman, on the boun- 
ty hunter side that is to me just so unreasonable. 

Mrs. Kelly. You heard Mr. Golden’s testimony. How does this 
warning — I am just interested in how the warning differs, your 
warning label would differ from Mr. Golden’s. 

Ms. Skommesa. His warning label would not differ from mine at 
all. My industry being in the industrial paint does use hazardous 
materials, and the warning would apply to my industry. Where in 
Mr. Golden’s industry, he actually participates with a group of toxi- 
cologists that state that his product does not need the warning. 

That is the other part of Proposition 65 that is so difficult. There 
are no guidelines that give somebody like Mr. Golden an oppor- 
tunity to say, “This does not apply to me. I not only paid the toxi- 
cologist, but I have the information to prove the product does not 
require a warning.” So you have nowhere to turn. 

I agree that my product should be labeled. I do not have a prob- 
lem with that, but some of our other panelist members, clearly 
their products should not have been labeled, and they should not 
have to be subject to bounty hunter where they have no oppor- 
tunity to bring closure to it. 

That is the loopholes. If we could close that loophole within Prop- 
osition 65 we would get the best of both worlds, the proper labeling 
for the consumer, and companies in compliance. Just let us know 
what you want us to do. We will do it. 

Mrs. Kelly. I just would like to ask a question of you, Mr. Gold- 
en. If you continue to have these suits brought against you, you 
have stated in your testimony that you provide your employees 
with subsidized child care, educational allowances, 401(k) plans, 
profit sharing, and full health benefits. Would any of these be af- 
fected if ultimately you continue to be sued with this type of suit? 

Mr. Golden. I believe all of those things will be affected even 
without the continuation. We are going to have to go through a 
process of relabeling product, and that is going to immediately af- 
fect our income. We will be losing sales. We will be losing school 
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sales. So even without continued suits, yes, absolutely, those things 
will be affected. 

We will potentially lose jobs, potentially lose benefits for employ- 
ees. 

Mrs. Kelly. Ms. LaMura, why do you think that Mr. Todres was 
interested in your annual sales figures? 

Ms. LaMura. I think that he was trying to, because I was claim- 
ing that I was already in compliance, that I had been labeling, and 
that I had less than ten employees, and he was disputing that. He 
did not believe me, and I believe that he was sizing up his losses. 
He was trying to size up his losses because he could not get at me 
because at the end, when there were opt in, in the third wave of 
the lawsuit, the third wave of people that were named, there was 
what was called an opt in settlement which was handled by the 
Nail Manufacturing Council, and all of the people that were named 
were given the opportunity to settle, but the settlement was based 
upon what their sales figures. 

And because I was part of the third wave, that is what they were 
trying to figure out, but you know, I was stating that I was exempt, 
and they were annoyed that I knew that. 

And when my other customer who paid the settlement, you 
know, was notified by me that he really should not have had to pay 
it, he did not get his money back. He never got his money back. 
He never got any kind of a response from Mr. Chanler or AYS or 
the Attorney General. 

Mrs. Kelly. How do you think Mr. Chanler got the additional 
names? Where do you think he got those names? 

Ms. LaMura. I know where he was getting them. He was going 
through our trade magazines. He was relying upon people that he 
was naming. He was asking them to provide who their suppliers 
were. 

Mrs. Kelly. Was he making a settlement, do you think; was he 
making some kind of a settlement with them as a tradeoff for them 
giving him names? 

Ms. LaMura. No, I do not think so. I do not think he did that, 
no. But he got the names through perhaps like getting his hands 
on one of our insurance booklets because we all belong to a group, 
the ICMAD, and all he needs to do is get his hands on one of the 
booklets. It has everybody’s name and address in it, or he can get 
it from the “Drug and Cosmetic Industry Magazine where they 
have a yearly catalog that comes out that lists everybody in the in- 
dustry. 

And he just went through it, just like the lawsuit that one of 
these gentlemen had where he just had one name and then John 
Does 1 through 1,000, and that is how he did it. 

Mrs. Kelly. Do you know if any of this has caused any business 
to go out of business? 

Ms. LaMura. To the best of my knowledge, no, but I know that 
companies were penalized up to $50,000. I know that Revlon had 
reformulated long before the law took effect, and they were charged 
$20,000. They were named in the first wave. 

I am sure it did not help anybody. 

Mrs. Kelly. Ms. Skommesa, do you want to add to that? 



22 


Ms. Skommesa. Yes. In my settlement, what was paramount to 
Mr. Chanler was a copy of every MSDS sheet that I had at my fa- 
cility, and that was over 1,000 records. We had to copy every raw 
material’s MSDS sheet, and they would he able to put those into 
a computer and just randomly select depending on which chemical 
that they wanted to go after. 

Mrs. Kelly. I have more questions of all of you, but in the inter- 
est of allowing some of my fellow members here to ask questions, 
I am goingYo turn this panel over to the Ranking Member. 

Ms. Velazquez. Thank you. 

I would like to ask each of the panelists if you have complied 
with Proposition 65 by labeling your product, and how many made 
changes to the products that you offer, and also what has been the 
cost involved. 

Ms. LaMura. We were labeling. At the time we were notified, we 
were labeling before the law took effect. We did have it included 
in our material safety data sheet. 

We did have to reformulate very quickly. We made an alternate 
product which we aptly named P 65. [Laughter.] 

We created a suspension based lacquer. We removed the toluene 
and added more of the more expensive solvents, and we removed 
the tosylamide-formaldehyde resin and replaced it with polyester 
resin so that they would have a toluene and formaldehyde free 
product if they wanted to not have to label, and it would be accept- 
able for California. 

Ms. Velazquez. Can you tell me what was the cost involved? 

Ms. LaMura. That, because we are a small company and it was 
just a lot of hours for me, a lot of hours for production, testing, a 
lot of office clerk hours typing up all new sheets and having to go 
through all of the red tape sampling all of the customers. It was 
a lot of money. It was a lot of money, but to put a dollar figure 
on it, I could not do it. 

Ms. Velazquez. Mr. Strauss? 

Mr. Strauss. Ms. Velazquez, number one, we would not change 
our formula because what we are selling is sand, and God created 
that sand, and I have not been able to get to him yet. [Laughter.] 

I have not changed my labeling because my toxicologist has 
sworn to me that our products are not a safety hazard, and if we 
did it, as I stated in my notes to you, it would be hard to say that 
this is a chronic problem when we have no problem. We are not 
right now required by the LHAMA to label our products as having 
any toxic problem. 

So we, frankly, are in firm belief that we do not have a problem. 

Ms. Velazquez. Mr. Klein. 

Mr. Klein. It has made absolutely no change to us. We have 
made no changes at all. First of all, the military specification coat- 
ings are approved, what are called — I forget the name, but the 
qualified products list — QPL, and we could not change them from 
those ingredients without getting it retested by the government. 

And for many years now the government agencies involved have 
not had the money to do any retesting, and they would not retest 
it. We would be out of business. 

Also, it would have been easier for us to just stop shipping any- 
thing into the State of California and just turning down any gov- 
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eminent bids that involved California shipments. It was the easier 
way out for us to just label the items. When the shipping depart- 
ment got something we were shipping to California or we thought 
it might end up in California, we would put a label on it. It was 
not a great number of our products. 

So we did not make any changes for those reasons. It was not 
economically feasible. 

Ms. Velazquez. Mr. Golden. 

Mr. Golden. We have not made the changes yet, but the esti- 
mate in terms of the first round, there are potentially 1,100 items 
in the first group. It is going to be well over $150,000 to do the sec- 
ond round, whatever that may be. It could be close to a quarter of 
a million dollars in changes in labeling. 

I am not afraid of making changes in labeling. We have done 
that in the past as we need to. We have a pretty fluid procedure 
to be able to change labeling. Every year we spend at least 20 , 
$25,000 in updating our standards and making sure we do regular 
toxicological review so that we do not sit on our laurels or past suc- 
cesses of labeling. We make sure that it is up to the latest stand- 
ards of labeling. 

So we are not afraid of spending the money to adequately protect 
the public health. 

Ms. Velazquez. Ms. Skommesa? 

Ms. Skommesa. Thank you. 

We have about 600 products that we carry on a regular basis, 
and with the labeling and the man-hours, it costs us about 
$175,000, but like Mr. Golden, we do not have a problem re- 
labeling. We get new information, more updated information. We 
check our MSDS sheets against our labels on a regular basis, and 
so we have a system in place to do that, and we do consider that 
to be a regular part of our business and a regular part of our re- 
sponsibility. 

Ms. Velazquez. Thank you. 

Mr. Strauss, you state in your testimony that your product 
passes the most stringent labeling and warning requirements than 
those included in Proposition 65. 

Mr. Strauss. Yes, ma’am. 

Ms. Velazquez. And you also state that although you paid for 
the private toxicology study, the party suing you has not agreed to 
sit down and compare their study and yours. 

And if there is some type of standard on who can make these 
studies in order for them to be accepted under the Proposition 65? 

Mr. Strauss. I believe what little I know, and I am not a toxi- 
cologist, he used some of the standards from the State of California 
when he did the study, and I might say to Mrs. Napolitano I also 
have a child in California, and I have grandchildren in California. 
So it is very important to me also. 

Have I answered your question? Yes, there are standards. There 
are standards the CPSC has. There are standards that LHAMA 
has. There are some of the standards in California, and all of these 
standards were looked at in the test that we came up with that’s 
only .01 of the threshold that California is talking about. 
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And that is what bothers us, and the bounty hunter thought 
nothing of that and went after us anyway and will not check our 
tests about what tests he has. 

I do not frankly think he has ever tested. 

Ms. Velazquez. Could you tell me why in your opinion there is 
enough difference between both studies that you are still in compli- 
ance? 

Mr. Strauss. In my opinion, they are just trying to get money 
out of us, quite frankly. I do not think they have any tests whatso- 
ever that shows that we meet any closer to that threshold. 

Quite frankly, our toxicologist is chairman of the ASTM D-4236 
committee that is accepted nationally, if not accepted internation- 
ally, on the type of testing that they do, and even conservatively 
.01 of the threshold limit is this compared to this. 

Ms. Velazquez. Mr. Golden, you know, we are here today to look 
at potential problems with the third party enforcement, and I have 
to tell you, sir, that there is one statement in your testimony that 
really troubles me. 

You stated that placement of Proposition 65 warning labels di- 
minishes your credibility with your customer without any accom- 
panying benefit to them. Can you please explain that to me be- 
cause I believe that if what you are saying is that if knowing that 
a product may expose someone to health risk is not important, I 
need for you to clarify that to me? 

Mr. Golden. I am glad you asked the question. Thank you. 

First of all, our products do require health labeling. They require 
and go through a very stringent review and toxicological review. 
The products are reviewed for the amount of potentially hazardous 
or toxic materials. They are reviewed for bioavailability of toxic ma- 
terials. They are reviewed for use, and they are also even reviewed 
for misuse, potential misuse of the product. 

It is a pretty stringent standard that our products are asked to 
pass. In doing so we have put together what we think is a very in- 
formative label for our customers, which we have worked with per- 
sonally. 

I mean that is how I started the business, actually making prod- 
uct, going down to customers in New York, and delivering. So I 
have a very personal relationship with these artists. Many profes- 
sionals expect our integrity for their product to last, to be safe, to 
provide all of the properties that they are looking for. 

But in our health and safety labeling we have Golden acrylics 
with the Arts and Crafts Material Institute seal, are certified in 
the program of toxicological evaluation by a medical expert to con- 
tain no material in sufficient quantities to be toxic or injurious to 
humans or to cause acute or chronic health problems. 

All Golden products should be used in accordance with safe han- 
dling practices. These include avoid contact with eyes, wash hands 
after use; do not spray apply cadmium containing pigments. 

We have felt that we have done a better job in terms of inform- 
ing customers not on our own, but using the LHAMA legislation as 
the background for creating this label. So we do not feel at all that 
we have not done our due diligence; that we have; that Congress 
has; that our toxicologist has; that our industry has done that level 
of due diligence. 
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Ms. Velazquez. You do see some benefit for having in this label 
any hazardous chemicals or carcinogens to be included in those la- 
bels? 

Mr. Golden. If, again, it has to do with the level of toxicity, and 
we cannot discount that. It is not just that a material is a car- 
cinogen. It has to do with what are the levels, and I think probably 
other people could better answer that kind of question who are 
toxicologists, but that has been reviewed by, as well, the CPSC in 
terms of how well we did our work as an independent group. 

Not only that, the group that had done the work, we have been 
part of ASTM D-4236, and that started for us in the early 1980s, 
and that was a group of artists, art groups, material scientists, 
toxicologists, and health advocates, as well as material manufactur- 
ers. 

I am very proud to be part of that group that developed the first 
standard for acute and chronic toxicity of materials. It was such a 
good not compromise, but a good coming together of people that it 
was actually incorporated almost in its entirety into the CPSC lan- 
guage, into the LHAMA language. 

And I think that speaks for itself. We have done the work. We 
are very proud of that work that we have done. 

Mrs. Kelly. Will the gentlewoman yield? 

Ms. Velazquez. Sure. 

Mrs. Kelly. It is my understanding, Mr. Golden, that you all 
and everyone at the table is covered by federal law that requires 
labeling anyway; isn’t that correct? 

Mr. Klein. That is correct. 

Mrs. Kelly. Each of you has a little bit of different type of label, 
but you all have federal hazardous warning labels from one or an- 
other of the federal agencies; is that not correct? 

Ms. Skommesa. Yes. 

Mrs. Kelly. And the problem here is that Proposition 65 is actu- 
ally adding to this problem and making you pray to the troll under 
the bridge. 

Ms. Skommesa. It would be okay if it was consistent. I think the 
problem with what Mr. Golden was trying to say is that he has one 
label requirement as the result of all of his research and the toxi- 
cology reports. The Proposition 65 warning is absolutely in conflict. 
He would lose credibility using two opposite warnings with his cus- 
tomers. They would wonder if he was sane or not. 

If you left off the original warning and put the Proposition 65, 
he would not be telling his customers the truth, and that is the 
problem. - 

Ms. Velazquez. The issue is that if the label that they are put- 
ting in their product lists any carcinogens that are covered under 
Proposition 65. 

Ms. Skommesa. And we are very willing to label for those things. 

Mr. Strauss. I would just like to mention here that it is very 
hard to be found completely free of any toxicity in 49 states plus 
six continents in the world, except California, and I do not see how 
one could label safe and free in California and six — excuse me — not 
safe in California, but safe everywhere else in the world. That is 
my problem. 
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Mrs. Kelly. We have been called for a vote, and I want to give 
Mrs. Napolitano and my colleagues here a chance to have a full 
time of questioning. So I am going to adjourn for the time of the 
vote. We will be back. I beg your indulgence in staying with us for 
a bit. 

Thank you. 

[Recess.] 

Chairman Talent. If the witnesses would take their seats, I rec- 
ognize it is Mrs. Napolitano’s time, and I will recognize her. In the 
interest of time though I think I will go ahead with some of my 
questions. 

And I apologize to the panel for having to leave. I had a speaking 
engagement over noon that I could not get out of, but I am back 
now to stay. 

And let me as a question just to clarify some points, and I 
thought your testimony was excellent. I read it all, even that that 
I was not here for. 

Just a factual question here, Mr. Strauss. The sand, the Scenic 
Sand, now, you mentioned that it had crystalline silica in it, and 
that that is sand, right? 

Mr. Strauss. Sand is crystalline silica, sir. It is the sand that 
is on every beach in the world. 

Chairman Talent. See, I had assumed when I read your testi- 
mony that it was the coloring that you did that was the carcinogen. 

Mr. Strauss. No, sir. The coloring is completely safe. It is a 
baked on process where we take a granule of sand and coat it with 
the color, and the color is completely safe. It is no problem. 

Chairman Talent. So that is not an issue. 

Mr. Strauss. No, the color is no issue whatsoever. 

Chairman Talent. If you were just sending sand into California, 
you would have to label it. 

Mr. Strauss. Then it would be an issue, and we gratefully accept 
that. Yes, sir. 

Chairman Talent. How does sand cause cancer? 

Mr. Strauss. Sand, if you beat it up enough, it causes dust. 

Chairman Talent. Oh, and the dust. 

Mr. Strauss. The dust gets in your lungs, and it is a carcinogen. 
We have never said anything against that. The fact that it is com- 
pletely coated and the fact that it is minuscule amounts, as I said, 
to do what we are doing, it is once a day for 21 years would give 
you one percent of the threshold that California says is the amount 
of sand that you can use and which has tested out innumerable 
times by very conservative toxicologists. 

Chairman Talent. Yes, and I’m asking this to satisfy my curi- 
osity because, I mean, the point of the hearing is the abuse of the 
remedial aspects of Proposition 65, although it does point out an 
interesting thing. I mean, if you’re labeling sand the same way you 
would label something that really is toxic with the same kind of 
label, then the issue is how is the consumer to know whether it is 
as hazardous as sand, which I do not think the average person 
would be very concerned about, or as hazardous as something that 
really is toxic, and yet you would use the same label, wouldn’t you? 

Mr. Strauss. I do not have to label my sand as toxic, sir. That 
is 
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Chairman Talent. “Toxic” is the wrong word. You don’t have to 
have a Proposition 65 label in it? 

Mr. Strauss. No, I do not have a Proposition 65 label on it. All 
it says is that it is a nontoxic product that meets ASTM 4236 and 
meets all the LHAMA requirements, and that there is no toxicity 
whatsoever with the product that I sell. 

Chairman Talent. I am sorry. You been sued by somebody 
claiming that you should have labeled it. 

Mr. Strauss. That is correct, sir. 

Chairman Talent. I understand. 

Mr. Strauss. And we will not accept that. 

Chairman Talent. Now, let me just bring out another issue here. 
The Proposition 65 exempts manufacturers or, I guess, businesses 
with under ten employees; is that correct? 

Mr. Strauss. That is what we have been told. 

Chairman Talent. You have been told that. I think that is cor- 
rect. 

Mr. Strauss. That is what we have read. We have not been told. 

Chairman Talent. But if the business with under ten employees 
sells to a distributor, let’s say, that has more than ten employees, 
the distributor could still be liable; is that right? 

Mr. Strauss. Absolutely. 

Chairman Talent. Okay. 

Ms. LaMura. No, it does not exempt you from the law, from the 
labeling. It exempts you only from the penalty phase. So if you are 
selling the product, you still have to do the labeling requirements, 
but if you are caught not doing it, they cannot give you a penalty. 

Chairman Talent. They cannot give you the penalty. 

Ms. LaMura. Right. 

Chairman Talent. They can order you to change though. 

Ms. LaMura. But you still are supposed to follow the labeling re- 
quirements, as far as I know, yes. 

Mr. Strauss. Well, if I had less than ten people, sir, and I sold 
to a Wal-Mart, Wal-Mart would be liable for any penalty they 
might have, and Wal-Mart would immediately assess us the money 
that they give up, and it would immediately put us out of business. 

Chairman Talent. Right. That is the point I was making, that 
the people who would be liable go back against you. 

Mr. Strauss. Very definitely. To stay in business we would have 
to do it. 

Chairman Talent. Mr. Golden, do you think, is there any way 
to avoid this by not marketing in California? I mean, you lose the 
market if you do not market in California, but is that an option for 
you? 

Mr. Golden. To tell you the truth, we have had to look at the 
possibility of not marketing the product in California, going 
through routes of distribution. It is unlikely that we are going to 
come up with that kind of solution just because of the risk of prod- 
uct still entering into the market. 

Chairman Talent. Yes, but if it still gets into the California 
market, something you sell to somebody in New Jersey or some- 
thing gets into California, you are still liable? 

Mr. Golden. We are still liable and still at risk, yes. 
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Chairman Talent. Well, I will ask the experts about that, too, 
later on. 

I appreciate your testimony. I am trying to keep this open for 
Mrs. Napolitano if she gets here. Is there anything any of you 
would like to add before we go — ^yes. 

Ms. Skommesa. As a resident of California, you asked a very 
good question about the confusion to consumers. There are Propo- 
sition 65 warnings all over the place. They are at the gas stations. 
They are at the grocery stores. They are in every restaurant, and 
the consumers are becoming very anaesthetized to the warnings be- 
cause when they look at one thing that they do not believe to be 
toxic, then they just assume all of the rest of them are inaccurate. 
It is an over warning situation. 

We have even been threatened to be sued for over warning, and 
so one of the big issues is we just have to have harmony between 
the federal requirement and the states. What would you like us to 
do? 

If we could get some definition as to determining the toxicity 
level so that manufacturers can be on the same page. 

Chairman Talent. Right. You know, one of the reasons I called 
this hearing focusing on the process by which this law is enforced 
is that my experience here, certainly since I began chairing the 
Committee, is that if we are careful in how you enforce something 
and you have clear standards, it does away with a lot of the other 
problems that you might have. 

In other words, even if the standard is a little too strong or what- 
ever, if it is clear and people know what it is, they can usually find 
some way to adjust around it, and if you have a penalty that is rea- 
sonably proportionate to the offense and a reasonably inexpensive 
way of determining whether you have done something wrong, then 
you can deal with this sort of thing a lot better. 

And then you could have your standards without having injustice 
as you all have been subjected to. 

Well, let me ask you another question. Several of you have 
fought these lawsuits even though it cost you a lot more money 
than it would to just pay it. Why? 

Ms. Skommesa. Well, I think it goes back to what America 
stands for. I mean, America stands for fighting injustices, and here 
you have companies up here represented that spend management 
time and have visions and values for the consumer, and you have 
a few, a handful of people that have found opportunity in extorting 
money out of industry. 

Out of a sense of fairness and this has got to stop, we are sure 
that our specific case has the merits to be able to be the vehicle 
to stop it from now going forward. 

Chairman Talent. Mr. Klein, do you want to add anything? You 
raised your hand. Nobody has ever done that before, by the way, 
raised their hand. 

Mr. Klein. I guess there is a Biblical statement of “if not me, 
who?“ And I agreed with her. It just seems that when you think 
something is wrong, you ought to stand up for it. 

And of course, it gets to the point when you become a coward and 
throw in the towel like I did, but you know, there are certain eco- 
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nomic considerations. You just get to the point where you feel like 
you are fighting city hall. 

Chairman Talent. Yes. 

Mr. Klein. But if the citizens do not fight what they consider in- 
justices, who is going to do it? 

Chairman Talent. Mr. Strauss? 

Mr. Strauss. I have not gotten to the point where I have made 
the decision yet that it is too expensive, putting too much of my 
employees and my family in jeopardy and losing employees, but 
perhaps I am one of the last angry men. 

But I do feel that it is our right as a citizen and our responsi- 
bility as a citizen to stand up and see how people are taking advan- 
tage of other people and to fight it. You know, it is patently what 
is wrong what is happening out there. 

We are not against Proposition 65. I am definitely aware of the 
problems with toxicity, having been active in the chemical business 
since 1955, but when someone is doing something wrong, you have 
to stand up and shout, and if we have to put your money with the 
shouting, that is what we are going to do right now. 

Chairman Talent. Well, I thank you all. I wanted you to say 
that, in part, because I am trying to get across to people here and 
people in agencies and people in charge of enforcing these laws 
that the small business people generally, in particular, take as 
much pride in what they do and in their enterprises as the govern- 
ment people do in the sense of mission they have in enforcing their 
laws. 

And people do not like to be accused of doing something wrong 
when they do not feel they have done something wrong, and that 
happens a lot. It is kind of demoralizing when you feel like you 
have not done anything wrong, and yet your own government is out 
to get you, and I have encountered that a lot in small business peo- 
ple. 

And I appreciate your coming by. I really hate to keep the second 
panel waiting. They have been very, very patient, and they are 
very distinguished people. So I will just thank you all for coming 
and excuse you, and then ask the second panel to come up. 

Ms. Skommesa. Thank you very much. 

Chairman Talent. Thank you. 

We will hold the record open without objection for ten days after 
the hearing so that members who wish to submit written questions 
to any of these or the other witnesses can do so. 

And I will ask the second panel to come forward. 

I thank all of you for your patience, and some of you for coming 
a very long way for this. In particular, Ann Brown, our first wit- 
ness, who is the Chair of the Consumer Product Safety Commis- 
sion, I want to thank you, very distinguished Chairwoman, for your 
patience. 

Ms. Brown has been on the Consumer Product Safety Commis- 
sion since March of 1994. How long have you been the Chairman? 

Ms. Brown. Five years. 

Chairman Talent. Five years, and you were chairman ever since 
you were nominated. 

Ms. Brown. Yes, sir. 
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Chairman Talent. Well, thank you, ma’am. I appreciate you for 
being here. 

STATEMENT OF ANN BROWN, CHAIRWOMAN, CONSUMER 

PRODUCT SAFETY COMMISSION ACCOMPANIED BY JEFFREY 

S. BROMME, ESQ., GENERAL COUNSEL, CONSUMER PROD- 
UCT SAFETY COMMISSION 

Ms. Brown. Thank you. I am glad to be here. 

Chairman Talent. We will be glad to hear your statement. 

Ms. Brown. Mr. Chairman and members of the Committee, as 
you know, I am Ann Brown, and I am Chairman of the U.S. Con- 
sumer Product Safety Commission. 

Since this is my first appearance before your Committee, I want 
to begin with a brief summary of who we are, what we do, and how 
we work with small business. 

The Commission was created in 1972, as a five, now three mem- 
ber independent agency with a mission to protect the public 
against unreasonable risk of injury or death from consumer prod- 
ucts. 

We enforce five federal statutes: the Consumer Product Safety 
Act, the Flammable Fabrics Act, the Poison Prevention Packaging 
Act, the Hazardous Substances Act, and the Refrigerator Safety 
Act. 

All told, we have jurisdiction over 15,000 different types of con- 
sumer products which are found in and around the house. Our task 
is to prevent unintentional injuries and death to your family and 
damage to your homes. 

Our mission is strictly nonpartisan. Our job is to help you safe- 
guard your children, families and possessions to make your home 
a safe haven. 

From my first day at the Commission, I have been especially sen- 
sitive to the interests and needs of small business for I am the 
daughter of a small businessman in Washington, D.C. My father 
owned a ladies clothing store, and I did my homework after school 
in the back fitting rooms. So you see, I am familiar with the prob- 
lems of small business, having been raised as the daughter of a 
small businessman. 

My views of the business and the consumer were shaped at that 
store. My father, in fact, both my father and my mother who 
worked at the store, taught me that respect for the consumer is the 
basis of a good business relationship. 

With this background, I have directed our staff to recognize and 
respond to small business in all of our activities. For example, im- 
plementing the Small Business Regulatory Enforcement Fairness 
Act, I appointed a small business ombudsman and established a 
small business enforcement policy. At last count, our ombudsman 
had responded to almost 2,000 questions and comments from the 
small business community. Over 80 percent of the callers to the 
ombudsman received a personal response to their inquiry within 
three business days. 

Our Web site provides a specific small business guide to the 
Commission. It describes the Commission, the laws we enforce, the 
ways we can help small business, and where a small business can 
obtain additional information concerning the CPSC. 
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I have made a special effort to reach out to the small business 
community. In June 1996, we had a small business conference in 
New York City to assist more than 130 small businesses in their 
efforts to comply with our laws and regulations. 

Furthermore, in cooperation with the International Consumer 
Product Health and Safety Organization, we provide educational 
seminars on product safety issues to small business owners three 
times a year at various locations across the country. 

I believe it is important to recognize advances in product safety 
by small businesses. I have presented special Chairmen’s com- 
mendation award to three small businesses for their safety, suc- 
cessful safety innovations. 

Our efforts on behalf of small business have been commended by 
the Fairness Boards and the national ombudsman of the Small 
Business Administration. Our Commission was cited in the 1999 
national ombudsman report in its description of the best practices. 

Thus, Mr. Chairman, and members of the Committee, as you can 
see, small business is a prime concern at the CPSC. We devote sub- 
stantial energy and resources to this concern. We are proud of our 
record of helping small business. 

The issue before you today, the possible preemption of California 
Proposition 65 by Section 18 of the Hazardous Substances Act, is 
a complex and technical legal issue. Its origins predate my coming 
to the Commission. 

Accordingly, since I am not a lawyer, I have asked our General 
Counsel, Jeff Bromme, to prepare the Commission’s written testi- 
mony on this subject and to respond to any questions that you may 
have on this particular topic. 

For now, I will simply repeat what I wrote Chairman Talent on 
June 2nd, 1999. Since both the federal and California courts have 
rejected the view that the Hazardous Substances Act preempts 
Proposition 65, the Commission’s position is that it is not prudent 
to spend more of our time and resources on this particular issue. 

Furthermore, our staff has advised me that in the 13 years Prop- 
osition 65 has been in effect, the California law has not interfered 
with our enforcement of the Hazardous Substances Act. 

Thus, it does not appear that there is either a legal or factual 
basis for the Commission to act to preempt the state law. 

Finally, under our federal system, it is appropriate for the Com- 
mission to respect the health and safety laws of the states. I just 
will add that, of course, having heard the rather heart rending tes- 
timony, that it does appear that the State of California, its voters 
and legislators will have to do something to aid the very sad situa- 
tions that we typically have heard about today. 

This concludes my oral statement. 

[Ms. Brown’s statement may be found in the appendix.] 

Chairman Talent. Thank you, Ms. Brown. 

Our next witness is Ed Weil, who is the Deputy Attorney Gen- 
eral of California in charge of Proposition 65 enforcement, I under- 
stand. 

Mr. Weil. 
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STATEMENT OF ED WEIL, ESQ., CALIFORNIA DEPUTY 
ATTORNEY GENERAL 

Mr. Weil. Thank you, Mr. Chairman and honorable members of 
the Committee. 

My name is Edward Weil, and I am Deputy Attorney General for 
the State of California, and I have enforced and defended Propo- 
sition 65 since it took effect in 1988 under three different Attorneys 
General. 

On behalf of California’s chief law officer, Bill Lockyer, I appre- 
ciate the opportunity to testify before the Committee today. 

For consumer products, the use of warnings rather than govern- 
ment set content standards has created a market incentive to refor- 
mulate products in order to reduce the use of toxic chemicals with- 
out driving needed products out of the market and without await- 
ing years long product-by-product standard setting. 

In many instances, we have found that Proposition 65 has filled 
gaps in regulatory networks. It also has prodded the federal gov- 
ernment into action on many occasions. Whether the issue is lead 
in plumbing products, trichloroethylene in typewriter correction 
fluids, or lead in ceramic dishes, Proposition 65 has enabled Cali- 
fornia to act on levels of toxic chemicals in consumer products that 
could not be defended as acceptable, safe products, but merely had 
fallen through gaps in the federal regulatory system. 

Moreover, this has been accomplished without establishing a 
large bureaucracy or voluminous technical regulations. It not only 
is the right of states to enact such laws to protect the health and 
safety of their citizens, but any federal action to prevent states 
from doing so ultimately would reduce the level of protection pro- 
vided to the consuming public. 

Let me provide two short examples. One, typewriter correction 
fluids. These products, such as White-out and Liquid Paper, were 
found to result in exposures to average users of several hundred 
times the no significant risk limit of trichloroethylene, a known 
carcinogen. That product was subject to regulation by the Con- 
sumer Product Safety Commission, but in fact had not been so reg- 
ulated. 

After the state and the Environmental Defense Fund took action, 
the companies changed solvents to a less toxic material, and at 
that point actually began to advertise the product as new and im- 
proved. 

And I would add that the product as made by many companies 
specifically said on it “nontoxic." 

Another example would be mini-blinds. In 1996, the Arizona and 
North Carolina state health departments found that plastic mini- 
blinds made with lead as an intended constituent, not a trace con- 
taminant, disintegrated over time forming a lead dust on the sur- 
face of the blind which could be spread throughout a household and 
ingested by children. 

The health departments linked these blinds to numerous cases of 
acute lead poisoning in children. The Consumer Product Safety 
Commission negotiated a voluntary agreement with industry under 
which the blinds would be changed to eliminate added lead, and we 
applaud them for doing that. 
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However, under that agreement, the retailers and manufacturers 
were permitted to sell off all existing stock. In California, because 
of Proposition 65, we immediately demanded that warnings he 
posted at the point of sale in California only, advising consumers 
of this potential hazard. 

That resulted either in the warnings being provided or the retail- 
ers thinking of their customer, deciding that they would not con- 
tinue to sell the old blinds and selling only new, lead free blinds. 

In the other states in the union, consumers unwittingly contin- 
ued to purchase those products, where they hang in people’s homes 
today and will continue to hang in people’s homes for several years. 

Unfortunately 

Chairman Talent. Can I ask you a question to clarify for me? 

Mr. Weil. Certainly. 

Chairman Talent. Several examples you have in your state- 
ment. You mention that public or private actions were brought. 
Just to clarify it for me, public actions are brought by the Attorney 
General’s Office? When you say “public actions,” you mean actions 
you took? 

Mr. Weil. We mean the Attorney General’s Office or our local 
District Attorney. 

Chairman Talent. They also have the authority. Do they bring 
many? 

Mr. Weil. They typically do not bring very many, but they do 
have the authority, and they tend to focus more on local issues, 
such as factory air emissions. 

Chairman Talent. So when we read about a public action being 
taken, it is probably the Attorney General’s Office? 

Mr. Weil. Yes. 

Chairman Talent. Okay. 

Mr. Weil. However, we have taken a number of actions in con- 
cert with a number of very responsible and effective environmental 
groups, such as Environmental Defense Fund, Natural Resources 
Defense Council, who are not the people that were being spoken 
about earlier today. 

Unfortunately, however, a few plaintiffs’ law firms, one in par- 
ticular that I seem to be hearing a lot about this morning, have 
used Proposition 65 to bring cases of questionable significance 
against small, out of state businesses that may not have been 
aware of Proposition 65 requirements. 

Of course, the great benefits of Proposition 65 clearly outweigh 
these problems, but we nonetheless are addressing them in several 
ways. First, we heard about the ten employee exemption problem. 
All companies with less than ten employees are totally exempt, and 
since we heard of those examples, a regulation has now been in ef- 
fect for at least two years that requires every private citizen that 
gives a notice of violation to a company to send out a state written 
summary of the law, which includes all the available exemptions, 
specifically including that any company with less than ten employ- 
ees is exempt from the law, so that no 

Chairman Talent. Clarify that. They are exempt entirely from 
the law or just from certain remedial actions? 
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Mr. Weil. They are exempt entirely from the law. If they have 
an indemnity agreement with somebody, that is a matter of private 
contract which we can do nothing about. 

Chairman Talent. But it is not a situation where they are ex- 
empt from penalties, but not injunctive relief or anything like that? 

Mr. Weil. They are totally exempt. 

Chairman Talent. Okay. 

Mr. Weil. In addition, in a number of cases involving nail polish, 
lead wine bottle caps and crystalline silica, the Attorney General 
has effectively taken over particular matters to assure that they 
are handled properly. 

In these instances, the Attorney General’s action has resulted in 
a fair, uniform resolution of the legal and public health issues. 

Chairman Talent. And describe for the record. I am doing this 
to make sure the record contains no gaps on how this thing is en- 
forced. 

So when you say you take over, tell us how you do that. 

Mr. Weil. Well, if we sue within 60 days of receiving the notice, 
which is also served on the Attorney General, as well as the private 
company, then the private party is not permitted to sue under 
Proposition 65. They may file some sort of parallel unfair business 
practice action, but the courts have been very uniform in California 
about saying that once the Attorney General is involved, he basi- 
cally will direct the litigation. 

And, for example, on the crystalline silica in the products, we 
have taken over the crystalline silica lawsuits, and we are handling 
it in a way that will make sure that the products that are involved 
in generating large amounts of cement dust, which does indeed 
cause numerous cases of cancer, will have warnings, and the kiddy 
play sand will not. 

And when the toxicological evidence bears out that it is .1 of one 
percent of the level requiring a warning, we will do our best to 
make sure that the product does not have a warning because we 
agree. Once everything has a warning, effectively nothing has a 
warning. 

Second, by filing amicus curiae briefs in certain cases, the Attor- 
ney General has helped assure that the courts reach a result on 
important issues consistent with the requirements of the law. One 
example alluded to today, not mentioned in my written statement, 
is this issue about being sued twice for the same violations. 

The Court of Appeals in California ruled that that was not per- 
missible, and they did so largely in reliance on a brief filed by the 
Attorney General in that case. 

Finally, a recent statutory amendment to Proposition 65, sup- 
ported by Attorney General Lockyer, will require private parties to 
report to the Attorney General on the events of their cases, as well 
as the terms of the settlements. 

In turn, the Attorney General will be required to make that in- 
formation available to the public. We think this change in the law 
has great potential to further the purpose of the law by allowing 
responsible private enforcers to continue unimpeded, while pro- 
viding information to the public and the attorney general needed 
to detect any abusive practices. 



35 


I would add that I think Mr. Chanler should he viewed as sui 
generis to some degree. His former client, As You Sow, has, indeed, 
ended up suing him over his practices conducted in their name. 
Most of the suits are against large companies, not against the 
small businesses, and I must add as much as I sympathize with 
much of what I heard today, and we are doing everything in our 
power to cut back on these abuses, if you are a consumer and a 
product is potentially dangerous, it is not less dangerous to you be- 
cause it was made by a small company. We need to have a level 
playing field in that respect, and certainly we feel that at the state 
level the Attorney General and the California government will do 
everything we can and is open to anyone’s suggestions on limiting 
the abusive practices and keeping the very many good things. 

Thank you, Mr. Chairman. 

[Mr. Weil’s statement may be found in the appendix.] 

Chairman Talent. I appreciate your coming here. 

I think you probably know the statute better than just about 
anybody, and the Committee really appreciates your expertise. 

Mr. Weil. Well, and I have not been called a troll so far today, 
too. [Laughter.] 

Chairman Talent. Of course, there is still time. [Laughter.] 

Our next witness is — oh, I am sorry. The gentle lady from New 
York has to leave and wanted to ask some questions. So I will be 
happy to recognize her. 

Ms. Velazquez. Thank you, Mr. Chairman. 

Ms. Brown, it appears from your testimony that the Consumer 
Product Safety Commission has gone out of its way to reach out to 
the small business community. With your broad responsibility of 
15,000 types of consumer products and the almost 2,000 questions 
and comments from the small business community, have many in- 
dividual business raised Proposition 65 as a specific issue? 

Ms. Brown. We have not been petitioned by any small busi- 
nesses, and we have not had many communications by small busi- 
nesses to the Consumer Product Safety Commission. I think the 
problem lies in the State of California. We do not have experience 
with Proposition 65. 

Ms. Velazquez. Ms. Brown, there has been some discussion 
about changing FHSA to include in its labeling definition 

Ms. Brown. Changing what? 

Ms. Velazquez. FHSA. 

Ms. Brown. Oh, FHSA. FHSA, yes. We are full of initials in 
Washington. You know how it is. 

Ms. Velazquez. To include in its labeling definition similar to 
those found in Proposition 65. Today has anyone petitioned you to 
do this? 

Ms. Brown. No. 

Ms. Velazquez. Can you think of a time during your tenure 
when you believe it was necessary to interfere with state safety ef- 
forts? And could you tell us some of these state efforts? 

Ms. Brown. No, the Commission has had no reason to interfere 
with state safety efforts since I have been at the Commission, none 
that I know about before. In fact, we work closely with the states. 
They really are our eyes and ears. 
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We have a network of 54 state delegates in all of the states and 
Puerto Rico, Virgin Islands, D.C., and Guam who participated in 
our recall roundup campaign to get recalled products out of people’s 
homes. We get some of our data from the states, especially from 
the coroners who give us our death data. State commissioned offi- 
cials conduct investigations for us, and they distribute product 
safety information. They notify CPSC of potential hazards, and 
from time to time the CPSC drafts model legislation for states to 
consider enacting. 

So actually we have a good, cooperative working relationship 
with the states in order to enhance health and safety. 

Ms. Velazquez. Thank you, Ms. Brown. 

Mr. Weil. 

Mr. Weil-. Yes. 

Ms. Velazquez. In enforcing Proposition 65, does your office 
hear a complaint that smaller, out of state businesses were unfairly 
surprised by Proposition 65? 

Mr. Weil. We do hear that complaint, and what we have tried 
to do to address is it I speak constantly to very good trade associa- 
tions, such as the National Paint and Coatings Association, which 
in turn give information to their members about how to comply. 

As I said, the 60-day notices now include a summary of the law. 

We also make it clear that, as in many of the cases that were 
described to me, where we think companies have very little liabil- 
ity, and in the case of the missing comma and so forth, I do not 
know any California judge that is going to impose a substantial 
penalty for something like that. 

The problem is more the generic problem we have in this country 
that litigation costs a lot, and it is not any different than when 
somebody shows up saying they slipped and fell in your company 
parking lot- and they want a settlement. 

Ms. Velazquez. Mr. Weil, we have heard allegations of frivolous 
lawsuits, and the person’s name — and we heard the testimony of 
the small businesses that have been impacted by this type of law- 
suits. How can we correct such a loophole in the law that prevents 
people like him to just bring about frivolous lawsuits? 

Mr. Weil. Well, it is a combination of things that we are trying. 
I think the new change in the law that will give us the ability to 
pinpoint what someone like Mr. Chanler would be doing and see 
when he is collecting small amounts of money from large numbers 
of small companies will help us identify practices like that and de- 
termine which cases would be appropriate for us to get involved in. 

Also, I think just sunshine will help. It turned out after the fact 
it was discovered that Mr. Chanler was collecting most of this 
money simply as attorney’s fees for his own office, not even for the 
State of California, and now under the law as changed, we will 
know that as it is happening and would be able to go into a court 
and explain that we think an abuse is taking place here. 

So that is one of the things that I think we can do. 

The other problem is the word “frivolous” is tossed around a lot, 
and frequently what happens is that the case is not frivolous per 
se. There is, in fact, a violation. It is a matter of the appropriate 
sanction and the cost of getting to the just result in the end. 
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Many of these companies did, in fact, have at least some kind of 
minor violation about which we might send them a letter saying, 
“You should correct this practice.” But you do occasionally have a 
private plaintiff who does not look at it that way, but most of the 
private plaintiffs I do not believe are like that, and so we have to 
be careful not to do anything that damages the ability to enforce 
the law in the right cases. 

Ms. Velazquez. My last question is when a case is settled out 
of court, how does the state benefit from that. In terms of the set- 
tlement, is there any participation by the state? 

Mr. Weil. Well, under the law as previously written, we would 
not know that such a settlement took place. Now, when civil pen- 
alties are collected, the state gets 75 percent of those penalties, and 
now under the law as changed, any settlement will be reported to 
the state. 

So if someone is out there entering into settlements that do not 
benefit the state because they are just collecting attorney’s fees for 
themselves, that will be brought to our attention and to the public’s 
attention so that we can act on it. 

Chairman Talent. Thank you. 

And again, to clarify, the way that might be done, I suppose, is 
to attach a pendent claim to the Proposition 65 claim and then set- 
tle on the pendent claim, and then you could just keep it all, 
couldn’t you? You would not have to do anything to the state. 

Mr. Weil. Well, I have found that there is a lot of creativity out 
there. 

Chairman Talent. Yes. 

Mr. Weil. But under the new law, we will get all of the settle- 
ments that raised Proposition 65 claims, and so we will be able, 
hopefully to be able to keep up with the creative forces out there. 

Chairman Talent. Now, what remedy do you have if, you know, 
through this new law you hear a report that something like this 
is happening? What can you do? 

Mr. Weil. Well, we have always felt that under existing law we 
could go to any court and ask that any settlement that it had en- 
tered b^e vacated as inconsistent with public policy. 

Now, I have to tell you, Mr. Chairman, that the Attorney Gen- 
eral is primarily a prosecutor. 

Chairman Talent. Sure. 

Mr. Weil. And we try to spend most of our time prosecuting mer- 
itorious cases, and I have, indeed, been contacted quite personally 
by some of the people who have been here today, and it is just not 
always possible for us to intervene in their individual matter. 

Chairman Talent. I hear you. 

All right. Our next witness is Mr. Shawn Khorrami of Van Nuys, 
California, an attorney who specializes, among other things, in 
Proposition 65 cases. 

Mr. Khorrami. 

STATEMENT OF SHAWN KHORRAMI, ESQ., VAN NUYS, CA 

Mr. Khorrami. Thank you, Mr. Chairman. 

Actually Mr. Weil went over many of the comments I wanted to 
make, but one thing that I noticed that came up 
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Chairman Talent. Well, that was rude of him, but it happens 
here, Mr. Khorrami, you know. You can feel free to drive the points 
home again if you want to. I mean, I think they are important 
points. So you have come a long way. So be certain and say what 
you want to say. 

Mr. Khorrami. Well, one thing that came up with the first panel, 
and it seems to be the biggest concern that is raised, is the cost 
that the defendants incur once one of these lawsuits is brought. 

To begin with, I think that Proposition 65 is much kinder to the 
small businesses than other statutes. One of the reasons is that it 
basically exempts a very large percentage of small businesses, and 
with the implementation of this new regulation, which is where we 
could address problems that could come up, with the implementa- 
tion of the new notice regulations, we have essentially taken care 
of many of the horror stories you hear from small businesses. 

Another thing that I have noticed in my experience and with my 
clients, and I have a pretty diverse group of clients, is that, almost 
always, from the outset my clients have on the table an offer to re- 
formulate the product in exchange for a waiver of either all or a 
significant portion of the cost and the penalties. 

That is something that I have noticed pretty much across the 
board in these cases with private enforcers. That is not to say that 
there are not exceptions to this, but from what I know in my expe- 
rience, that is what I have seen. 

And invariably in almost every case, what you hear from the de- 
fendants is that reformulation as a way of compliance is either fi- 
nancially infeasible, technologically infeasible, or unduly burden- 
some. And equally often you will see defendants, as you go on in 
the lawsuit, come to you and settle with a reformulation clause in 
the settlement agreement and actually reformulate the product 
within a reasonable time. 

Now, to the extent that this offer is open, the low cost offer is 
open to the defendant from the very outset. The refusal to take 
that offer is what drives the cost of these lawsuits because the de- 
fendant has to then expend money doing discovery; the defendant 
has to expend money getting experts, and the plaintiff has to do 
the same. It is just as costly for the plaintiff if the plaintiff is actu- 
ally litigating these cases. 

So the cost is essentially driven by the refusal to take a settle- 
ment and reformulate a product that they can do from the begin- 
ning, in my experience, from the beginning anyway. And so to the 
extent that they complain about having to pay attorney’s fees and/ 
or penalties, it really is something that could be avoided by taking 
the easier route out at the beginning and going into the reformula- 
tion settlement. 

One thing that was brought up by the lady that was sitting over 
here testifying earlier on the panel was that, against the advice of 
her attorney, she turned down a $5,000 offer and the case turned 
out to be a $68,000 case. 

I am not talking as to the merits of that case, but in cases that 
I feel are meritorious, what I see is that exact attitude. That, no, 
I am just not going to settle this case for any cost, and we will just 
go on litigating the case. 
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That happens quite often, and the defendants will take any ac- 
tion they need to take in order to move the lawsuit forward. 

Now, another 

Chairman Talent. Let me ask you a question. 

You know, Grace, you and I are the only ones left here, and if 
you have something you would like to jump in and ask, go ahead 
and do it, although I’m not going to go on at great length, but just 
to clarify. 

The point usually at issue in these cases is whether the amount 
of the carcinogen is adequate to create some real risk under the 
statute, isn’t it? Because the easy thing is to determine whether it 
contains the chemical that is on the list. I am clarifying. The hard 
thing is determining whether it is present or the exposure is 
enough to make it a health hazard. That is the hard thing, isn’t 
it, in most of these cases? 

Mr. Khorrami. In most of these cases, I would not necessarily 
say it is the hard thing. It is what is at issue. 

Chairman Talent. It is what is at issue, right. 

Mr. Khorrami. There is not a dispute as to the existence of the 
chemical. 

Chairman Talent. Right. Okay. Go ahead. 

Mrs. Napolitano. Could it be the labeling issue rather than a 
content issue? 

Mr. Khorrami. I would need a little bit of clarification. 

Mrs. Napolitano. Well, in the cases that you might want to take 
on, is it a matter of the actual content violation or is it a matter 
of the label violation. Proposition 65? 

Mr. Khorrami. As I understand your question, in general I do 
not recall a case where — well, actually in general what I would say 
is that we do not take on cases where there is actually a warning 
being given and we have a problem with the content. There are sit- 
uations where we have taken on a case such as that. 

Mr. Weil. If I may, I think it might help answer the Congress- 
woman’s question that there are situations in which there is a lot 
of dispute about whether the chemical is present at a level that re- 
quires a warning. 

Mrs. Napolitano. Right. 

Mr. Weil. And it is resolved simply by placing the appropriate 
labeling on the product, and that is done when it is within reason. 
I think it makes a lot of sense because in toxicology I can tell you 
you have cases where you can bring in the battling toxicologists for 
years to argue about it, and at some point our philosophy, as ex- 
pressed by the voters in California, is if you know the chemical is 
there and you know that it causes cancer and it cannot be proven 
that it is at the safe level, then tell me before I spend my money 
on that product and bring it into my home. 

Mrs. Napolitano. Thank you. 

Chairman Talent. Go ahead. 

Mr. Khorrami. Essentially, what happens is that usually when 
you get a company that comes in and reformulates, other compa- 
nies will follow. That necessarily is one of the advantages that 
Proposition 65 brings. 

By providing the incentive for reformulation. Proposition 65 es- 
sentially creates a market for better, safer products. It has been 
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much more effective than many of the federal statutes and other 
state statutes that are out there in actually bringing about change 
in the products. 

We would rather have safer products than just warnings on 
these products. Where we cannot get the safer products, then we 
would rather know. 

But Proposition 65 has been very effective at creating this mar- 
ket. I have said it in my written testimony. I have given multiple 
examples of creating a market for the better, safer product. To a 
certain extent what you get from smaller companies is that they 
cannot keep up with the market. 

I would suggest that that is not so much a problem with Propo- 
sition 65 as it is with the marketplace. That’s an unfortunate con- 
sequence of how our system works. 

In terms of the abuses that may go on, I find, generally, that 
whenever we send out a 60-day notice, the Attorney General’s Of- 
fice is extremely active in investigating it. I do not recall any of the 
notices that we have sent, and we have sent individual notices, but 
whenever we have sent notices, I do not recall any situation where 
I have not received a call or I have not felt like the Attorney Gen- 
eral has actually looked at my case. They may not take the case. 
But I believe that that is more a consequence of not having the re- 
sources for handling absolutely every meritorious case. 

But they do investigate. They do keep in touch with the plaintiff; 
they do keep in touch with us as we are progressing through our 
case. And I think in this statute, in particular, there is much less 
of a potential for abuse because of the Attorney General’s presence, 
particularly with this new amendment where the Attorney General 
is going to be kept informed as to most of the actions taken in the 
cases. 

Mrs. Napolitano. Has that new law been chaptered? 

Mr. Weil. That law has been chaptered and signed. It passed, I 
believe, with only one negative vote in each house of the legisla- 
ture, and it will take effect January 1st. 

Mr. Khorrami. And what we have essentially heard about today 
is a single enforcer and some practices that may be questionable. 
I think to the extent that those are abusive practices, states have 
the power. We have professional codes of conduct; we have the 
state Bar; and we have the courts that would sanction those types 
of conduct, those types of behavior in handling cases. 

Mrs. Napolitano. The only problem, small business does not 
have the adequate manpower or the wherewithal to find out who 
does it and how they can join forces in being able to take care of 
this kind of a problem, and that to me is onerous on the part of 
the attorneys who are, in essence, the ambulance chasers. 

Mr. Khorrami. I agree with you on that point. However, in my 
experience, small businesses are not typically singled out in these 
cases. Most of the cases I have handled where small businesses 
have been involved are cases that involve large companies, and 
they may be in a group. The small companies are also included in 
the group. 

In those situations, usually the larger companies take the lead 
role. They have the resources. The costs that dwindle down to the 
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smaller companies are minuscule because it is the large corpora- 
tions that are driving the entire litigation. 

Chairman Talent. Anything further, Mr. Khorrami, that you 
have to add? We will have some more questions later. 

Mr. Khorrami. No. 

[Mr. Khorrami’s statement may be found in the appendix.] 

Chairman Talent. Okay. Our next witness, Mr. Jeffrey 
Margulies of Santa Monica, California, an attorney with — how do 
you pronounce your firm? Haight, Brown? 

Mr. Margulies. Haight, Brown & Bonesteel. 

Chairman Talent. Okay. Who will explain why the preceding 
two experts were wrong. 

Mr. Margulies. 

STATEMENT OF JEFFREY MARGULIES, ESQ., SANTA MONICA, 

CA 

Mr. Margulies. Well, thank you, Mr. Chairman. 

I am not sure that I find myself in a whole lot of disagreement 
with a lot of what has been said today. 

I work with businesses, small and larger, in helping them deal 
with Proposition 65 issues on both the compliance and the enforce- 
ment end. I have been doing so for about the last ten years. 

I am going to talk about three points today. First of all, we have 
a conflict between a nationally uniform warning system for con- 
sumer products and a different or a nonidentical state regulatory 
scheme that Congress sought to avoid. 

Second, you have a burden on business, and especially on small 
business, which is caused by the lack of certainty that we have 
heard about from so many witnesses today, and the lack of control 
over private enforcement, and this burden is ultimately shouldered 
by each and every one of us. We all pay for the costs incurred by 
small business. 

And what I think this hearing can do is lead to harmonization 
of the state and federal standard, much like this Committee prod- 
ded with the OSHA work place requirements in 1997. 

I am going to agree with everybody who has spoken so far today. 
I have no problem with requiring warnings for toxic exposures. I 
live in California. I have two young children. I do not want them 
exposed to chemicals that are going to harm them, and I do not 
want to be exposed to them either. 

That is the goal of Proposition 65, informing consumers about 
risks, reducing exposures to toxins. 

I would like to commend Mr. Weil for the efforts his office has 
done in bringing about a change in California. I have a lot of re- 
spect for him. We have been on the same side of some issues and 
opposite sides of others. 

FHSA has the same goal though. It adds important elements 
that are missing in Proposition 65 because it is addressed to how 
likely the risk is to actually occur, and it also tells consumers how 
to avoid the risk. 

One issue I want to respond to very briefly is this fewer than ten 
employee exemption, and it is true that small businesses with 
fewer than ten employees are exempt. I got a call three weeks ago 
from such a business. It had gotten a letter from one of its distribu- 
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tors saying, “Are you in compliance with Proposition 65? And in- 
demnify us and send us all of your labels.” 

And they called me and said, “What do we do?” 

And one of the things I found out quickly was they had three em- 
ployees, and I said, “Well, send them a letter saying you are ex- 
empt and you do not have to label.” 

And they said, “Well, wait a minute. They are not going to do 
business with me anymore. If I do not agree to put a label on this 
product, this large distributor that does business throughout the 
United States will not buy my product. I will not be able to sell 
in California and many other states as well.” 

So there is a practical problem that goes along. The exemption 
keeps them out of litigation, but if their distributor gets sued, they 
are going to turn around and put the cost on the small business, 
and again, eventually on all of us. 

And I think the other point that probably most people would 
agree with is that litigation is not the forum to be answering these 
questions. Mr. Weil, Mr. Khorrami, all of the private enforcers, 
they all have a different view on what we should be doing here, 
and ultimately the reason we are having this problem is that busi- 
nesses do not have any certainty. They do not have an agency with 
a track record. Each of these cases is filed as an enforcement ac- 
tion, and you will have a judge and jury deciding these very impor- 
tant and very complex technical questions. 

In the FHSA, Congress set out a nationally uniform plan for 
communicating information and has said states cannot conflict 
with this by imposing nonidentical requirements unless they com- 
ply with the FHSA’s framework for harmonizing the conflict, the 
exemption process. 

And the conflict is there, and Ms. Skommesa showed the Com- 
mittee her label before. In order to win the Proposition 65 case, the 
plaintiff had to show this label was inadequate under state law, 
that the judge or jury said this warning and all of this, except for 
this very small, little bit in the yellow here, is FHSA labeling, and 
the answer is not good enough for us in California, and as a matter 
of law, it is inadequate. 

That is the conflict. That is the problem we have got here. That 
is what is undermining FHSA, and that is exactly what the courts 
have held, that the FHSA labeling is no good in California. 

We have uncertainty that is exploited by private enforcers. Un- 
like the FHSA, Proposition 65 does not tell a business how to warn. 
It says, well, you can do this or you can do that. FHSA says put 
it on the label; say this; put it here and make it that size. Propo- 
sition 65 does not say any of that. 

And in a point of sale sign, as Mr. Weil talked about, put a warn- 
ing at a store, and I do not mean to suggest by any means that 
the case that he and I were involved in was frivolous; it was a very 
important case with important issues. But when we asked the At- 
torney General’s Office on this board here, “Tell us what we did not 
do right in putting the signs up,” we got an objection that it was 
burdensome and harassing for the State of California to imagine 
the hundreds or thousands of ways that my client could have com- 
plied with Proposition 65, and then went on to say, “You could 
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have done this. You could have done that, and you could have done 
A, B, and C,” and none of that is in the regs. 

My clients tell me they want certainty. They want to know what 
they have to do to comply, and we will not be in these lawsuits. 

There is uncertainty in the risk assessment proceedings. We 
have heard about the risk assessment. Show that your warning is 
not required because you are below the level. 

Well, how do you prove that? You have to wait until somebody 
sues you and you go to court. Businesses cannot take that uncer- 
tainty, and what happens? They put warnings on. They do not get 
sued. 

If they are lucky enough not to get sued, they put warnings on. 
They do not have the resources to fight lawsuits, whether they are 
frivolous or whether they are mere technicalities that an agency or, 
as Mr. Weil noted, I will send you a letter. Please fix it up and go 
on. 

Those things turn into big lawsuit. So we have warnings every- 
where. Ms. Skommesa told you you see them in the grocery stores, 
the hardware stores, the hotels, the bars, the restaurants, every- 
where. 

And what happens? Consumers are confused. They do not know 
what the real risks are. They do not know what the unreal risks 
are, and I would invite any member of the Committee to come to 
California and see these signs all over the place and realize what 
is going on out there. 

Chairman Talent. These are signs on the products? These are 
not warning signs in the retail establishments, are they? 

Mr. Margulies. They are both. They are both. 

Ultimately, the burden has been estimated by one of the com- 
mentators in California having been over $325 million through the 
first ten years of Proposition 65, and that is the burden of every- 
thing from the litigation. I do not know if it includes the state’s 
cost of enforcing, and the cost of relabeling, and ultimately every- 
body in this room is paying for that, and the question is: is it nec- 
essary? 

Two years ago this Committee prodded harmonization of the 
OSHA work place standards and Proposition 65 and required the 
state to make sure that enforcement actions and private enforce- 
ment actions were consistent with what the OSHA standard was. 

What has happened? Has it dramatically reduced uncertainty? 
Yes. Has it eliminated frivolous lawsuits? To the best of my knowl- 
edge, it has. Has it effectuated the goals of Proposition 65 and 
OSHA? Absolutely. 

And the Committee has the opportunity to harmonize FHSA and 
Proposition 65. 

Before I forget I actually did bring a quote from Cliff Chanler for 
everybody to read. It was in a court in the same case as the other 
board we have put up, and Mr. Chanler on the record in a hearing 
told the judge, “No one who knows anything about business would 
go into this public interest field. If there is no economic incentive, 
people like me would not be doing this.” 

Well, it is not just Cliff Chanler. The opportunity is there for 
anybody to take advantage of the uncertainty and the risks that 
business face, and as good a job as Mr. Weil is doing, he cannot 
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stop people from doing this, and I urge this Committee to take the 
chance to direct CPSC to start the process to end the abuse. 

Thank you. 

[Mr. Margulies’ statement may be found in the appendix.] 

Chairman Talent. Yes, we invited Mr. Chanler, by the way. He 
did not want to come. 

Ms. Brown, let me ask you a couple of questions because as I un- 
derstand the substance of your testimony, it is basically that the 
courts have held that the federal law does not preempt this and 
that, therefore, you just do not really have any authority to get in- 
volved. Is that basically it? 

And if you want to defer to Mr. Bromme, that is fine, your coun- 
sel. 

Do you want to state your name for the record? 

Mr. Bromme. My name is Jeff Bromme, Mr. Chairman. I am the 
General Counsel at the Commission. 

Chairman Talent. Okay. 

Mr. Bromme. And I think you have accurately summarized the 
written testimony of the Commission. 

Chairman Talent. Now, let me explore a way that you might do 
this if you wanted to do it, and I guess the point I am driving at 
here — I do not usually conceal the points I am driving at from wit- 
nesses, particularly smart lawyers, because they figure it out any- 
way — is that I think you maybe do have the authority if you want 
to use. 

I can understand why you would not want to get involved in this 
thicket, but you do have the authority by regulation to define what 
labeling is, don’t you, under the FHSA? 

Mr. Bromme. Mr. Chairman, Section 10 of the FHSA does give 
the Commission authority to promulgate regulations important for 
the efficient enforcement of the act. So in theory the Commission 
could define label. 

On that particular point, of course, the act itself. Congress in 
1960 provided a definition for us already. 

Chairman Talent. Right, and you could — is there a difference 
between defining label and labeling? You would have the authority 
to define labeling regulation. 

Mr. Bromme. Yes, yes. 

Chairman Talent. Okay. And if you did that, you could define 
it in a way that brought Proposition 65 within it. I mean, as I un- 
derstand what the courts have said is that Proposition 65 does not 
constitute cautionary labeling because cautionary labeling only ap- 
plies to a label in connection with “direction’s for use.” So if it is 
not in connection with “direction’s for use,” it is not a cautionary 
labeling within the meaning of the federal law, and therefore, the 
preemption provisions in FHSA do not apply. 

If you were to define it differently by regulation, there would at 
least be a question of whether the courts would respect your defini- 
tion of it under, what is it, the Chevron doctrine where they defer 
to your discretion in interpreting statutes? 

What I am getting at is then there is a savings clause in the 
FHSA which permits you to allow state regulatory models even 
under the preemption rules if you think the public interest requires 
it. So what you could do is if you defined labeling in the fashion 
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I have indicated, you could then invite the state to work with you 
about how it might enforce Proposition 65 in a way that did not 
have these abuses. 

Now, wouldn’t that be worth an effort in trying to eliminate some 
of these abuses and maybe create a little bit more uniformity? 

Mr. Bromme. Mr. Chairman, you have isolated the very difficult 
legal question in all of this. The correspondence that you and I 
have had and that you have had with our Chairman and the con- 
versations that I have had with Mr. Keller have at some length 
elucidated these issues. 

The OSHA parallel, which Mr. Margulies mentioned, does not 
work for our situation in the same way that it worked with OSHA 
for this reason. In 1992, the Supreme Court had joined a long line 
of cases going all the way back to the 1970s in the whole federal 
courts and in the state courts which had held that OSHA hazard 
communication plans in the work place preempted state plans un- 
less the state came forward and got permission from OSHA to put 
its own plan in place. 

So when California came forward with its Proposition 65 amend- 
ments to its plan which had been approved in 1973, OSHA had le- 
verage to impose conditions on the approval of the state plan. 

Now, interestingly enough it did not impose any restrictions on 
the bounty hunter provision. OSHA specifically found that the pri- 
vate enforcement was something that the people of California had 
the right to select, and it pointed out that a number of states have 
private enforcement for their work place plans. 

But OSHA had that leverage because of the Supreme Court case. 
Now, the Commission is in exactly the opposite situation. We have 
an opinion from the Ninth Circuit that says and uses the phrase 
“cautionary labeling” in saying so, that cautionary labeling does not 
preempt Proposition 65 signs. 

And then the Court of Appeals of California entered exactly the 
same judgment. So whereas OSHA states are required to come for- 
ward to OSHA and get permission, under our statute the exemp- 
tion provision that you referred to never comes into play because 
California is not required to come and get permission from us for 
Proposition 65. 

Chairman Talent. Yes. I guess what I am getting at is, and I 
acknowledge a legitimate legal difficulty, but it also sounds a little 
bit to me like a rationalization for not wanting to do something 
when we do have a substantive interest here at stake that does 
look an awful lot like what Congress was trying to protect against 
when it provided for the preemption statute. 

In other words, we have real concerns with an absence of uni- 
formity, conflict in labeling type of requirements, a lack of cer- 
tainty, and in an area where, yes, I know that the Ninth Circuit 
said, but, boy, I will tell you what. What Proposition 65 requires 
sure seems like labeling to me. Now, judges can jump through 
hoops and say it is not, but I mean if it is not a label, I do not 
know what a label is, and that is what you require under the 
FHSA. 

Mr. Bromme. And we had told the court in our advisory opinion 
that in our view, the General Counsel’s view, and the Commission 
did not object at that time to the definition, that a Proposition 65 



46 


sign was a label because it did constitute directions for us, and the 
court called that view nonsensical, not comporting with common 
sense, contrary to the intent of Congress, and plainly erroneous. 

Chairman Talent. Yes, you did try. That is true. You have done 
a regulation, but you did do an advisory opinion which the court 
rejected. It is not clear what the Supreme Court would do if they 
ever took the case. 

Mr. Margulies, did you have a point you wanted to make in con- 
nection with this? 

Mr. Margulies. Yes, Mr. Chairman. Thank you. 

I think that you isolated the point there, and that was that it 
was not a regulation defining cautionary labeling. It was an advi- 
sory opinion, and I think the court missed the point, as well, on 
what I was trying to make, and that is you have to prove this 
FHSA label is inadequate, and if Congress said, you know, CPSC 
set the standard and we do not want nonidentical laws, it seems 
to me that if a regulation comes out and says any requirement for 
a warning that is not required here is cautionary labeling, the 
courts are really not going to have wiggle room to get out of that. 

Chairman Talent. Yes. 

Mr. Weil, did you want to comment on that? 

Mr. Weil. Yes, I would like to comment on that, and I feel rel- 
atively certain that the Committee does not want to hear a rehash 
of the cases that Mr. Margulies and I have been arguing about for 
about the last ten years, but let me say a couple of things. 

First of all, we agree that the Consumer Product Safety Commis- 
sion would not have authority to adopt a regulation that expanded 
the scope of preemption, and if we are looking at solutions to the 
problem, adopting one that simply results in another round of liti- 
gation ultimately ending up, we think, in our favor, Mr. Margulies 
thinks in his favor, may not be the way to go about it, especially 
as I sit before this body. 

Because I am accustomed to going into a court and saying, ‘Your 
Honor, it is not for you to decide whether preemption is a good 
idea. It is for Congress to decide.” 

And if the majority of Congress were to decide that this should 
be preempted, they know how to do it, but as the courts have 
looked at the existing law, they have all concluded that Congress 
has not done that, and we think with good reason. 

I would add one final point, which is we have already worked 
with federal agencies on other occasions to harmonize Proposition 
65 and federal labeling. 

Chairman Talent. Mr. Weil, let me interrupt you because you 
are right. If at the end of this I may conclude that the only thing 
we can do is to try and fix this through legislation. 

But I argue with you that we tried. I mean, look. I am a Con- 
gressman, and if somebody read this language to me, “No state or 
political subdivision of a state may establish or continue in effect 
a cautionary labeling requirement applicable to such substance or 
packaging and designed to protect against the same risk of illness 
or injury unless such cautionary labeling requirement is identical 
to the labeling requirement under Section 2(b) or 3(b),” I would 
read that as saying we just preempted it. 
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Now, the way around it because the Ninth Circuit has defined 
a label, a cautionary labeling to require in addition to just the ex- 
istence of a label the attachment of the label to directions for use, 
which of course courts do this, and whoever argued it came up with 
a really ingenious interpretation. 

But it seems to me Congress tried, didn’t they? I mean wouldn’t 
you read that language and 

Mr. Weil. No, I would not read it that way, with all due respect, 
Mr. Chairman. A sign in a store 

Chairman Talent. I am not a judge, and you do not have to be 
particularly respectful to me. [Laughter.] 

I understand. 

Mr. Weil. Well, you deserve as much respect as the judges do, 
I think. 

But a sign in a store is not a label. That is not a technical bit 
of gymnastics. What the court was getting at and what we found 
in the legislative history is that marketing a single nationwide 
label was the idea, and where the state gives you the option of 
complying in a way that still enables you to market that single na- 
tionwide label, then you have complied. 

The reason we get into this directions for use is what the Com- 
mission tried to do and what Congress tried to do is say, “Look. If 
we are telling you to put a warning in your labeling, we also want 
to make sure you include it in any pamphlets that have directions 
for use because those tend to go with the product and be seen.” 

But it is quite another thing to say anything that accompanies 
a product at any time is labeling because if that is labeling, the 
price sticker in the store is labeling; a sign that advertises the 
product is labeling, and clearly it cannot be the case — we do not 
think it is the case — that Congress intended to say, “Look. If you 
want to tell people to post signs in stores in California only,” as we 
did for the mini-blinds, so that people did not continue to purchase 
those products, yet they continued to buy them in other states, that 
did not prevent those companies from marketing their single na- 
tionwide labeling, and we think it is a good thing that Congress 
chose not to do that. 

Chairman Talent. Mr. Margulies, and then Mrs. Napolitano had 
another questions, but go ahead. 

Mr. Margulies. Thank you, Mr. Chairman. 

I think if you look at Congress’ intent, as Mr. Chairman has ex- 
pressed, if you look at labeling, it is defined in a whole number of 
statutes. There is a label, and then there is labeling. 

And I would disagree with Mr. Weil that in all of these statutes 
labeling is defined as something that accompanies the product, and 
a price tag could be labeling. I think Congress has intended in the 
preempting scope of a number of statutes or just simply in the defi- 
nition of what labeling is to say it is not just what is on the label. 

And I would ask if a manufacturer put a point of sale sign up 
in California that said, “Ignore the warning,” would the Commis- 
sion think it had no jurisdiction to call that product misbranded? 

If the answer to that is that it does not have jurisdiction, I sus- 
pect that is an improper interpretation of the law, and if they do 
have jurisdiction, then it is labeling. 

Chairman Talent. Mrs. Napolitano. 
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Mrs. Napolitano. Thank you, Mr. Chair. 

And I have sat here and listened to the attorneys go at it, and 
I say bless you. 

Chairman Talent. This is what is known as a fine point of the 
law. 

Mrs. Napolitano. They make a lot of money, and I am not one, 
thank God. It is just one of those things that makes me shiver 
sometimes because the taxpayer ends up paying in the end. 

And the unfortunate part is that it is the small business that is 
going to be hurting more than the larger business, and the con- 
sumer is the one that ends up paying for it because somebody has 
got to pay for it, and that cost is passed on down. 

Now, I have listened to the different scenarios or different com- 
ments about how we might be able to deal with it. I would totally 
prefer, Mr. Chair, to have the business get with the different agen- 
cies, with the Attorney General, and with everybody else and begin 
to look at how you can come to the table and say, “This is the label 
that is going to protect the consumer,” bottom line, and quit mess- 
ing around with trying to add labels or add words that are not 
going to mean anything except to the attorneys. 

You know, that to me is one of the most frustrating things. 

California has already begun, apparently, and I have read about 
it, but I have not read the proposed law, that they are already be- 
ginning to work on that. Now, one of the questions that I might 
have, and we have 15 minutes, is this law going to close the loop- 
hole for the 60-day time frame that is allowed for you to take ac- 
tion before an attorney comes in and does their thing? 

Mr. Weil. Well, we still have the 60 days which we have always 
had, and if we come in and take over a case in that time period, 
then the private party is not permitted to pursue a Proposition 65 
action. 

Mrs. Napolitano. Right, but it is still 60 days, and sometimes 
that may not be enough time for that individual business to be able 
to take corrective action or to develop the whole scheme of things 
that are going to address the labeling, if you will. 

Mr. Weil. That is correct, but the Committee should understand 
that the law also has a one year grace period built into it. 

Once a chemical is placed on the Proposition 65 list, it is not ac- 
tually subject to the law for 12 months, and so that time period is 
there and available to do that initial type of compliance work. 

Mrs. Napolitano. Okay. Well, also, one of the comments that 
was made was that Mr. Chanler had supposedly gone through the 
SIC code and just sent lawsuits out literally en masse. 

Is there any possibility that you may go after him personally? 

Mr. Weil. Well, I know the Attorney General does not like me 
to talk about who he might think about suing at some time in the 
future. 

Mrs. Napolitano. Oh, okay. I will talk to Bill. 

Mr. Weil. If I could respectfully not go into that, I would appre- 
ciate it. 

Mrs. Napolitano. I will talk to Bill. Okay. 

Mr. Weil. Yes. 
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Mrs. Napolitano. That to me would be a great satisfier to know 
that somebody who is perpetrating fraud upon the general public 
is being pursued for his dastardly deeds, if you will. 

One of the interesting statements that I heard just now is that, 
Mr. Margulies, you said that you — well, Ms. Brown said that there 
were no cases that she had known on 65. She does not have the 
expertise. 

You were looking at possibly asking for something to be looked 
at. My understanding is that you can petition and have them de- 
velop that expertise. 

Mr. Margulies. Yes. That is correct, and in fact, you will see, 
I believe, in some of the written testimony, we were back with 
CPSC back in, I think, 1990 originally when some of the early en- 
forcement actions were going on, talking to the General Counsel’s 
office about the advisory committee opinion that had been issued 
in the Allenby case, which had said Proposition 65 point of sale 
signs are cautionary labeling. 

Until the Cotter decision came down, and that was the California 
Court of Appeals decision on preemption, it was my feeling that 
that letter clearly expressed the Commission’s position on point of 
sale signs, and I frankly thought that the Court of Appeals in Cali- 
fornia was going to give deference. Mr. Weil had a differing view 
of that and ultimately convinced the court not to give it deference. 

So we have been working with CPSC for some time, and indeed, 
I do understand that communication has been continuing between 
the Chairman and Mr. Bromme and also Chairperson Brown on 
this very issue, and I think a petition is something that very likely 
will be seen in the near future. 

Mr. Bromme. May I say one thing, Mr. Chairman, in response 
to something you observed? You read the preemption language and 
expressed surprise that the courts could come to the result they 
have, and I just want to respond to that. 

I think very reasonable, intelligent people can reach exactly the 
same conclusion that you did. However, the point that I want to 
emphasize, and that the Commission’s testimony emphasizes, is 
that the courts have now ruled. There is in our judgment nothing 
that the Commission can do at this point to affect the outcome of 
future litigation. 

Now, I understand, and I have had long conversations with your 
staff and with industry where they have expressed the view that 
if the Commission were to promulgate a rule, this would make a 
difference. 

I do not share those views for reasons that I will not take time 
to go into. We have gone into them before. We are not here defend- 
ing one way or the other what the courts did, but we are an agency 
that is a creature of Congress, and the courts have now interpreted 
the statute, and our very strongly held view is that if there is to 
be a change in the law in this area, it would have to come through 
an amendment to our legislation. 

Mrs. Napolitano. But would that necessitate a change in law if 
maybe California comes up with some language that will help? 

And that was my next question to you, Mr. Weil, is whether or 
not, and you mentioned that this new law will only help in a cer- 
tain way; I mean, in other words, it will close some of the loophole. 
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but as you are hearing, it may not close all of the loophole. Is there 
something that you might be able to suggest that might further 
clarify the intent, the law, and the ability for small business to not 
get litigated? 

Mr. Weil. Let me address that, but first Mr. Bromme asked to 
respond. 

Mr. Bromme. I just wanted to clarify that my remarks to Mr. 
Talent were not saying that we were advocating a change to the 
legislation. It is just simply that there was nothing we could do. 

Mrs. Napolitano. Right. I understand. 

Mr. Weil. I think, you know, in preemption lingo they talk about 
the states as laboratories for experimentation, and this has been a 
live and learn process with us, and the regulations I have talked 
about, the changes to the statute I have talked about are things 
we have developed based on our experience over time, and as we 
learn more and see how much the new legislation works, then 
maybe we would be looking at other things if it turns out that the 
new legislation does not do as much. 

Let me point out one good story I can tell you about people get- 
ting guidance, and it relates to this crystalline silica issue. Crys- 
talline silica is a known carcinogen, and there is a procedure under 
the state law to get a nonbinding, safe use determination from the 
state government about a product. 

Thinking ahead, the people who make all of the kitty litter prod- 
ucts went to the state and said, “This product has crystalline silica. 
It kicks up dust, but we think it is below the safe level. Can you 
give us a determination?” 

And they received the determination saying you are substantially 
below the safe level. You do not have to give a warning. No one 
has sued them, and I do not expect anybody will, and if somebody 
does, although it would not be binding, I cannot imagine a court 
ending up disagreeing with that. 

So there are some mechanisms for the groups to go in and use 
them to get this kind of guidance. It is a procedure that has not 
been used much, but it could be used more under all of the existing 
authorities. 

Mrs. Napolitano. Is there an ombudsman in the Attorney Gen- 
eral’s office that can speak to the small business when they have 
questions they have already gone through and now they are being 
sued or have some question about whether or not they are in com- 
pliance? 

Mr. Weil. Well, I seem to be about as close to it as there is, 
based on the phone calls I receive, and I actually do appreciate 
them because it keeps me in contact with what’s really going on 
out there. 

Mr. Khorrami. Mrs. Napolitano, if I may speak for a moment, 
I think you bring up a good point. From what I understand, the 
issue is the abuse that is allegedly going on with respect to small 
businesses. An exemption or getting essentially rid of enforcement 
of the law is not necessarily an answer to a few isolated cases that 
have been brought up. 

We have mentioned one individual and one organization as po- 
tential abusers. Those issues are being addressed by the Attorney 



51 


General and through regulation, one of them being the notice regu- 
lation. 

Mrs. Napolitano. That is why I asked them if they were going 
after Mr. Chanler. 

Mr. Khorrami. Yes, I understand. I just think that a wholesale 
change in the law or essentially taking away a big part of the law 
in order to address a few isolated cases of abuse really does not 
address 

Mrs. Napolitano. That is not my intent. My intent is to try to 
make it easier for business to be able to move forward and the con- 
sumer to know what they are actually dealing with. 

Mr. Khorrami. Absolutely. 

Chairman Talent. Okay. What I am going to do now before we 
go, because Ms. Brown has been around, and the Chairwoman has 
been here probably longer than she anticipated. I have got a couple 
more questions for you, and then I will go ahead and excuse you, 
and if the other witnesses could remain, I have a few more after 
this vote, and then we will be done. 

What is it you would need to see in a petition before you would 
consider a rulemaking? People are considering giving a petition to 
you, and I do not want to go back and, you know, the petition does 
not have enough in it, and then they have to add some more, and 
then enough. 

I understand that no matter what is in it you may not undertake 
a rulemaking, but what would you like to see in a petition before 
you would consider this? 

Ms. Brown. Well, of course, the outcome of a petition would de- 
pend on the vote of the Commissioners. 

Chairman Talent. Right. 

Ms. Brown. And, you know, as our Commission testimony states, 
there are problems with Proposition 65 in the state itself, but Prop- 
osition 65 has not interfered at all with our safety mission, which 
is the conclusion that we have to come to. 

And since the courts have already rejected the statutory interpre- 
tation that any such position would seek, it would be extremely dif- 
ficult to think that there would be any more success with a peti- 
tion. 

But we would, of course, consider that petition the way we would 
consider any petition, the petitioning process is actually quite sim- 
ple, and it is supposed to be written in English. It has to contain 
the name and the address of the petitioner. It has to indicate the 
type of rule involved. It has to include facts establishing claim that 
the rule is needed, and it has to contain explicit requests for rule- 
making and a brief description of the rule. 

And anybody who wants to petition us can get advice from our 
agency about petitioning. 

I do just caution about the somewhat hopeless nature of a peti- 
tion, but we would very seriously consider it. I just do not think 
that a court would uphold it. 

Chairman Talent. What I hear you telling me is that until Mr. 
Bromme or somebody tells you that there is a better legal chance 
that some regulation you issue is going to have an impact on the 
court’s determination, that you are not inclined to move forward. 
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Ms. Brown. Well, we would consider it, but it is not Mr. Bromme 
who is in the courts. We have had both federal and state rulings. 
I did not know that he has been appointed to the court yet. He is 
still the General Counsel, but it is the courts who have the ulti- 
mate decision 

Chairman Talent. Oh, I understand, but until your counsel or 
somebody. I did not mean to be smart-alecky with that. 

Ms. Brown. Oh, no, no, no. 

Chairman Talent. But until your counsel advised you or some- 
body advises you that there is a greater room for the Commission 
to operate here, it does not sound like you are inclined. 

Ms. Brown. Well, we would certainly have to consider it, and we 
could grant a petition, you know, and go along with it. It is just 
that the chances of doing what you are trying to do are very small 
because of the opinions both of the state and federal court. 

Chairman Talent. All right. Well, the record is open in case we 
have more questions for you along those lines, and I will excuse 
you, Ms. Brown. 

Ms. Brown. Thank you very much. 

Chairman Talent. Thank you for coming. 

If the other witnesses could wait, I will vote and get right back, 
and we can wrap this up. 

[Recess.] 

Chairman Talent. Okay. We will reconvene the hearing. 

Let me go to an issue that developed because people have been 
talking about this is one gentleman, and let’s say his name, Mr. 
Chanler, abusing the situation. We, of course, do not know how 
many of these frivolous or strike suits are being filed, but I think 
we have some evidence that it is more than just him. 

Mr. Weil, you complained, didn’t you, in 1995 to a newspaper 
that you thought about 20 percent of the cases that had been filed 
were frivolous? 

Mr. Weil. I think what I said was not frivolous, but either frivo- 
lous or what we would call trivial or de minimis, which would be 
something like was mentioned where there may have been a minor 
wording violation, but in our opinion it justified sending a letter 
saying, “Change it,” and not a lawsuit. 

Chairman Talent. Right. 

Mr. Weil. But we are not designing this on the assumption that 
if Mr. Chanler went out of the business then we could assume all 
of these problems would go away. 

Chairman Talent. Right, and you also at that time, I think, 
sought legislation which would permit you to actually intervene in 
these lawsuits, didn’t you, at the time, in like 1995 and 1996? 

Mr. Weil. We sought legislation that would actually enable us to 
make a finding that a suit would be trivial or frivolous and thereby 
make it extremely difficult for a private party to go forward with 
the suit, but that legislation was not passed. 

Chairman Talent. You were concerned enough about it to want 
a legislative change at the time. 

Mr. Weil. That is correct, Mr. Chairman. 

Chairman Talent. And you have, and I agree with you; I am not 
trying to downgrade this legislation that you have gotten. I think 
it probably will help, particularly if somebody like you is actively 
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using this information that now comes to light. I did not mean to 
suggest that it was not useful, hut it is not everything that you 
wanted several years ago, is it? 

Mr. Weil. It is not everything that was asked for several years 
ago, correct. 

Chairman Talent. Now, another point I want to make, and it is 
not strictly related to the abuse problem that I really called the 
hearing to go into, but in discussing the benefits of Proposition 65, 
you and Mr. Khorrami talked about products that have been refor- 
mulated in response to actions either by the Attorney General’s of- 
fice or the Attorney General’s office and private litigants. 

And, for example, the nail policy, toluene that is no longer 

Mr. Weil. Correction fluids had trichloroethylene, is the one I re- 
ferred to. 

Chairman Talent. Now, I think it is owing to the manufacturers 
involved in that to make the point that the way the Proposition 65 
statute is set up, it is the burden on the business to prove that the 
carcinogen or the substance that might have a negative effect on 
reproductive systems is not present in an amount that may cause 
a health hazard; isn’t that right? The burden is on the business to 
prove that? 

Mr. Weil. That is right. Once the plaintiff has shown that there 
is an exposure, and we should keep this in mind. It is not enough 
to show the chemical is present in the product. There has to be an 
exposure. It has to be an exposure known to the manufacturer and 
intentionally by the manufacturer. 

And keeping in mind that we are starting with a list of chemicals 
found by established scientists and scientific agencies to be known 
to cause cancer or reproductive toxicity, at that point, once all of 
those showings have been made, the burden shifts to the manufac- 
turer to say, “All right. We can show by a preponderance of the evi- 
dence that the level here would not pose a significant risk.” 

Chairman Talent. But known to cause cancer if exposure is ade- 
quate. I mean there are carcinogens all throughout the environ- 
ment that occur naturally, aren’t there? 

Mr. Weil. Yes, there are. 

Chairman Talent. So, I mean, really, yes, that triggers sort of 
a shifting of the burden of proof, but the fact that a product con- 
tains a carcinogen tells us really next to nothing about it, and we 
have to know how much of that carcinogen is present and how 
much people are going to be exposed to it; isn’t that right? 

Mr. Weil. That is correct, but we have to remember that, for ex- 
ample, foods which often have very small trace amounts do not end 
up having labels and warnings under Proposition 65. 

Chairman Talent. Right. 

Mr. Weil. Because we have found that for the most part, even 
where the chemicals are present, they are at a level that clearly 
is not of significance, but there is somewhat of a philosophical dif- 
ference here that I want to be quite plain about, which is that the 
federal approach tends to be there will be no requirement whatso- 
ever until we have absolutely determined what the proper level of 
this chemical is, and the California approach is if we know the 
chemical is hazardous, then at least disclose to the customer that 
it is there unless you can show that it is at a safe level. 
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And we think that kind of approach is an appropriate one, given 
how much uncertainty there is in this area of science, and given 
that really consumers should get to make their own choice. 

Some people are not worried about this kind of thing. Some peo- 
ple are very worried about it. Everyone gets their own option under 
this approach. 

Chairman Talent. Sure, and I understand that. 

The point I am getting at is the fact that a manufacturer refor- 
mulated a product in response to a lawsuit or the threat of a law- 
suit really tells us nothing about whether that product was haz- 
ardous in the first place. What it tells us is that they did not want 
to go through the hassle of litigating it. 

Now, maybe had they litigated it and had there been a finding, 
it would have been found to have been present in sufficient 
amounts to cause a health hazard, but all it tells us is that they 
decided to reformulate it rather than pay whatever they would 
have had to pay to litigate it. 

And that may be a public health gain, and it may not be a public 
health gain. 

Mr. Weil. I think that is quite correct, Mr. Chairman, but I 
would add that those circumstances by definition are circumstances 
where the product easily could be reformulated and still be an ef- 
fective product. 

And we would submit that if a lot of industries do that, overall 
that is beneficial. I know one gentleman who works in this area 
who spoke before a group of maybe 100 people from the chemical 
industry, and he said to them, “If you have ever, without ever 
being sued or received a notice, changed a product to take a chem- 
ical out of it because that chemical was subject to regulation under 
Proposition 65, raise your hand.” 

And he said 90 percent of them raised their hands, and I would 
submit that without going through product by product, chemical by 
chemical and ascertaining whether each one of those individually 
eliminated a significant health risk, that in the long run, that kind 
of reformulation is probably very good for all of us. 

Chairman Talent. Well, we have this disagreement. We are a 
couple of lawyers talking about this, and another point I wanted 
to make about the Proposition 65 method of regulation, and you 
have put as good a face on it as you can, and I think a rather per- 
suasive one, and it is pretty clear that this is what the people of 
California wanted, and I think as long as it — except insofar as it 
may unduly burden interstate commerce, they are entitled to it. I 
mean, you know, that is the way the system works. 

But we have not had a finding. I mean, we are talking about 
these things. We have had no regulatory process to determine what 
the proper level of exposure is, no statutory process with hearing, 
and in most cases not even a trial. I mean how many of these cases 
have even come to trial? Two? 

Mr. Weil. Two cases have come to trial. 

Chairman Talent. So all we have had is an assertion that it 
might, and then in this huge veil of uncertainty manufacturers 
take actions which cost them and, therefore, the consumers money, 
and to reformulate products that for all we know were completely 
safe. 
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Mr. Weil. Well, I do not think that is necessarily the case, Mr. 
Chairman, because, for example, taking the correction fluids, we 
sued. We had the data. We laid it on the table. The level of signifi- 
cant risk was under California regulation, which is not particularly 
strict on cancer, which is a one in 100,000 risk level with 60 
micrograms per day of exposure. 

We tested the products, and the exposure to somebody who wrote 
one word per hour with liquid paper was 30,000 micrograms per 
day, and why did that happen when theoretically it should never 
happen? Because the Consumer Product Safety Commission was 
only going to go product by product, standard by standard. 

And so a lot of these cases that settle in reformulation are, in 
fact, high risks. I would not dispute, Mr. Chairman, your conclu- 
sion that sometimes they may not have been and they did it to 
avoid litigation, but we certainly cannot assume that they all are 
because in my experience frequently they are cases where they re- 
formulated because, one, they knew they would lose and, two, they 
knew it was a product that their customers would not buy with a 
warning label on it. 

Chairman Talent. I just think that there is some value in hav- 
ing a legal mechanism here whereby we know, I mean, and to the 
extent that California, which can choose what it wants for its own 
people, is effecting products that are manufactured and delivered 
all over the country because manufacturers do not want to have 
two different products with all of these different labels, you see 
how we have California basically making a decision for the rest of 
the country in terms of how it is going to enforce these things. 

I mean, I do not see why we have to have such uncertainty. I 
do not see why we cannot have a situation where we have federal 
agencies or some federal process, and, by heaven, they work hard 
enough and fast enough and figure out what is safe and what is 
not and tell people. 

I mean, this is what the Consumer Product Safety Commission 
is supposed to do, and one question that rises here is so they were 
missing it all this time in terms of White-out. I mean, if that is 
true, then what about the other 49 states? 

Mr. Bromme. Well, it happens that 

Chairman Talent. I figured that would get you going, Mr. 
Bromme. 

Mr. Weil. Well, let me just add, Mr. Chairman, I should say, and 
it is hard given the hyper regulation of so many products in this 
country, it is hard to believe sometimes, but things fall through the 
gaps. It just happens because they are outdated. 

Nobody at CPSC defended trichlorethylene in correction fluids. 
They just had not been able to get to it. 

When we did lead in ceramic tableware, the FDA itself had pro- 
posed tightening the standard and had backed off in the fact of in- 
dustry opposition. 

And let me add you can warn in California. There are products 
with California only labels. General Motors makes cars just for 
California, and we have found when we have gotten into this in de- 
tail that a lot of companies, in fact, already have different types of 
labels and different formulas for different states where it suits 
their marketing needs. 
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What we have found more frequently happens is the company 
says, “Look. Okay. Only California is prohibiting this or saying give 
a warning. Why wait for the other 49 states to get to it. If it is a 
problem, it is more convenient.” 

And so we think sometimes it does benefit consumers in other 
states, but we make no bones about it. We have our little province, 
and we are not trying to tell anybody in the other 49 of them what 
to do. 

Chairman Talent. Well, and I understand this. A lot of times 
you focus on what you have got right in front of you and very zeal- 
ously and understandably, and I have not seen many witnesses as 
credible as you or Mr. I^orrami, for that matter. So I am really 
not doubting at all your sincerity in this. 

But when you drive to the extent you are driving on behalf of the 
interest you are trying to protect and you cause a whole lot of at- 
tention and money and effort to be spent by manufacturers or busi- 
ness people on that, you have to ask yourself what other things are 
they not paying attention to. 

Some of it is just economic. Well, just economic; how many jobs 
are they not creating? You know, how many people are not being 
able to save for a better education for their kids? 

And then maybe what other risks? What research are they not 
investing in to find the cure for cancer? I mean, we’re debating on 
a philosophical level, and California has made a choice, and I am 
not talking about disturbing more than really a fraction of the re- 
medial scheme. That is really all I would like to see come out of 
it, but I do mean to make the point. 

Grace, I am going to recognize you in just a minute, but let me 
ask another question here, and it goes to the heart of this because 
our job here is to some extent anyway to represent the perspective 
of small business people that get lost. Now, let me put this to you 
guys this way. 

What I hear you telling me is that you think we need to have 
this pretty comprehensive regulatory scheme where the burden is 
shifted to small business people and where you do have a pretty 
strong enforcement mechanism involving private litigants because 
the problem is that there are a lot of business people, big and 
small, out there and they are decent enough people, but they are 
in the business of making money, and unless we have these com- 
prehensive and detailed legal sanctions available, okay, they might 
let their desire to make money get the better of them and put prod- 
ucts on the market and expose people in California to products that 
are unhealthy. 

I mean that is really what this comes down to. You obviously 
cannot trust them to do it on their own so you have to have this 
pretty comprehensive scheme to control them, right? 

Mr. Weil. Well, Mr. Chairman, I do not believe in criticizing peo- 
ple for trying to make money. A lot of good things come out of that 
in our society, but I think it is the government’s job to either im- 
pose limitations or at least try to create incentives to do the safe 
thing, to assure that the good thinking, forward thinking compa- 
nies do not lose their business to the few companies who would, in 
fact, put the dollar over the safety of their customer. 
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Chairman Talent. In other words, the government needs to he 
there as a watchdog to make sure that in the name of trying to 
make money they do not hurt people or do something that is un- 
just. 

Mr. Weil. Exactly. 

Chairman Talent. All right. Now, look at it from the small busi- 
ness person’s point of view. All right? 

Are lawyers any less subject to greed than small business people? 

Mr. Weil. Not that I have ever known. 

Chairman Talent. Exactly, and I am a lawyer. 

In an attempt to control the small business people, because you 
are concerned that in this desire to make money, they might put 
something on the market that would hurt people, you have un- 
leashed the private Bar against them. 

Aren’t you a little bit concerned that some of those attorneys in 
the desire to make money might do something that has an unjust 
result? 

Mr. Weil. I am more than a little bit concerned about it. 

Chairman Talent. And I know you have been, but, I mean, Mr. 
Khorrami, shouldn’t we really pay a little more attention? I mean, 
it is fine to say it is just a few people out there, but shouldn’t we 
pay a little bit more attention on behalf of these people who have 
been harassed? 

Mr. Khorrami. Mr. Chairman, with all due respect, the law goes 
after people who knowingly and intentionally expose. There is no 
surprise there. What ends up being the dispute is the policy deci- 
sion that Proposition 65 makes. And that is that once a company 
knowingly and intentionally exposes, then we expect it to also look 
at the amounts, know the amounts, and see whether those present 
a risk so that they require a warning, or whether they qualify 
under an exemption. 

Like I said in my written testimony, if the companies were actu- 
ally looking at those issues, I think many of the problems with liti- 
gation would go away. 

Chairman Talent. Well, that is because you are showing a 
greater trust in our brothers and sisters in the Bar than I do. 
Okay? And just because it is human nature. 

See, what Proposition 65 does is it empowers private enforcers 
almost without risk to drive up the costs, to impose transaction 
costs an economist would say, on business people, and then with 
a view towards getting them in order to avoid that cost to pay them 
off. Okay? 

And there’s really no incentive for them not to do that. Human 
nature being the very human nature that makes Proposition 65 
necessary, because if everybody loved their neighbors and that is 
why they did everything, all we would need to do is to make sure 
these small business people just knew about these carcinogens and 
then they would naturally do the right thing. 

But we recognize we have to have a little more than that, and 
see, from the small business person’s perspective, they are always 
the one that the government has got to guard against, and from 
that perspective, well, who guards against the government? Who 
guards against the private enforcers out there who are sending 
them hundreds of these notices to sue? And we just were so vig- 
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orous in trying to protect against them and very lax in trying to 
protect them. 

Mr. Khorrami. I agree with protection of the small business. 
That is not at all the issue. However, this law essentially exempts 
the majority of them because of the ten employee exemption. 

And, again 

Chairman Talent. In theory it does. In practice, we have heard. 

Let me just suggest, and I do not want to put words in Grace’s 
mouth, but her frustration before about the lawyers and why don’t 
you just get together, you know, if those of you who are in that 
part of the Bar that is privately enforcing this, who are respon- 
sible — and I have not even asked you whether you have ever filed 
an harassing lawsuit because I do not think you would do that — 
if you would get together with people like Mr. Weil, I bet you could 
come up with changes, and if you got behind it, the legislature 
would pass it. 

Maybe give him a little more authority, a few things to try and 
make certain that this sort of thing did not happen, so that if there 
was no violation, you know, you could not go after people. If there 
was a technical violation, you could just make sure that they fixed 
the notice or whatever, and then you reserve the enforcement au- 
thority for the situations that you all really want to go after, the 
serious ones. 

I bet if you led your brothers and sisters in the Bar in doing that, 
you could put together a piece of legislation. 

Mr. Weil. Well, I should add, Mr. Chairman, that you need to 
keep in mind that this citizen suit provision is not born of a dis- 
trust of businesses. It is born of a distrust of people like me. The 
public wants enforcement, and they do not trust the government to 
be left alone to do it all by themselves because then it will be left 
to someone like me, and I will decide not to do it. 

And you need people at the very least watchdogging the govern- 
ment to make sure they do their job. So it is an important part of 
the statute. 

Chairman Talent. A lot of what this Committee is about is try- 
ing to make certain because there is a consensus on this Com- 
mittee on behalf of the following proposition: we do not want to 
hurt small business people if it accomplishes nothing. 

Now, we may disagree about how much of a burden we want to 
put on them in behalf of an environmental interest or a social jus- 
tice, but we do not want to hurt them and accomplish nothing. 

And we have had a lot of testimony about people who have been 
hurt, and I think we all agree it has accomplished nothing. So if 
California is saying the federal government has no authority here, 
I do not want to introduce a bill on this, and it just seems to me 
you need to keep moving in the direction you are moving in with 
this one piece of legislation. 

And guys like you, Mr. Khorrami, are in the key position because 
if you come forward and say, “Look. We have got a bill here. It will 
protect against abuse, but will still allow us to enforce the spirit 
of Proposition 65,” then I think the legislature will say, “Oh, well, 
okay. We are not concerned about it.” 

Mr. Khorrami. Well, Mr. Chairman, we try to be as active as 
possible, and certainly I do not advocate any sort of abuse of the 
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law, and you know, we would support anything that would protect 
against it. 

Chairman Talent. Grace, I am sorry. I went on too long. Do you 
have something? 

Mrs. Napolitano. Well, yes. I wanted to jump in, but I wanted 
you to get your frustrations out because I had mine. 

Actually I would be glad to find you a senator or assembly person 
to carry the legislation in California. That would not be a problem. 

Secondly, I can understand California, and I just about two 
months ago met with the California Chemical Manufacturers Asso- 
ciation. We were dealing with other issues that they find impor- 
tant. Not once, not one of them mentioned any problems with Prop- 
osition 65. It never even came into the conversation. 

So California business is very well in tune with the need and 
abide by it. They find that this, as was stated before and was stat- 
ed by one of the members of your panel, that, Mr. Margulies, that 
he has children that he wants to keep healthy and he wants to be 
healthy. 

Well, I have 13 grandchildren, all in California, that I am very, 
very concerned about their safety. So to me business is very in tune 
in California to it. 

Somehow we have got to find the way to be able to do away with 
the loopholes that allow the ambulance chasers to go in and do 
what they are doing to some of the other businesses in the other 
states, and that to me seems to be the more salient thing that I 
am finding at this hearing. 

But I have a question for the General Counsel of the Consumer 
Product Safety Commission, and that has to do with the Commis- 
sion’s previous counsel opinion. Do you support that, that the Prop- 
osition 65 warning signs were labels? 

Mr. Bromme. Mrs. Napolitano, in view of the court decisions, the 
Commission no longer adheres to that opinion. 

Mrs. Napolitano. Okay. That was something that was kind of 
in the back. 

Mr. Bromme. May I add one thing? 

Mrs. Napolitano. Sure. 

Mr. Bromme. About our statute, in general, too, that responds to 
something about the White-out example that was used. The Chair- 
man was correct to see me pull the microphone towards me when 
he expressed shock that the agency that I work for would not have 
been on the job. 

I want to just point out that our statute, the FHSA, does not re- 
quire manufacturers to wait for the agency to act. It is a self-exe- 
cuting labeling statute that imposes the conditions under which the 
manufacturer must then label. 

So if any manufacturer is waiting for us to come to them, they 
already have shown an ignorance of our statute, and so we think 
our statute — although I certainly agree with Mr. Weil’s point; there 
may be manufacturers who do not comply with it, and we cannot 
catch everybody — I think our statute actually does impose a fairly 
heavy burden on manufacturers to produce safe products. 

Mrs. Napolitano. Yes, and that makes sense. 

In essence, if a state has more stringent laws, then the federal 
does not over encompass themselves onto that state, do they? 
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Mr. Bromme. Well, the Chairman pointed out in his opening re- 
marks an acknowledgement that historically state health and safe- 
ty laws have been a province that the courts and the Congress 
have been very respectful of 

And there is a role to play, an important role to play, for states 
in the protection of the state’s health. The only way in which a 
state cannot go forward is if Congress has specifically said they 
cannot. 

Mrs. Napolitano. Right, and I understand that it may have the 
unintended consequence to other businesses outside the state, and 
that is where we need to maybe begin to focus on how do we ad- 
dress it and how do we help deal with it so that the Attorney Gen- 
eral’s office does not get complaint from frivolous lawsuits or other 
minor issues that crop up. 

But we do need to protect the small business. 

Mr. Bromme. As my Chairman said in her comments, and I ap- 
plaud what Chairman Talent was just dialoguing with the gen- 
tleman from California about, it is our view that the problems and 
abuses of Proposition 65 are properly dealt with in the State of 
California with the legislative processes that exist there. 

Mrs. Napolitano. Right. Thank you. 

Chairman Talent. Well, all right. I will allow your long ordeal 
to end. 

Mr. Weil. If I might before it ends, Mr. Chairman. 

Chairman Talent. Sure. 

Mr. Weil. I noticed this very interesting correspondence between 
the Committee and the Commission about preemption and the var- 
ious actions that could be taken, and in the spirit of working to- 
gether on these issues, we would appreciate it if we could receive 
copies of that correspondence in the future. 

Chairman Talent. Oh, absolutely. We are working on the model 
that we had with OSHA, which I think has been a pretty good re- 
sult, and you know, speaking for myself, and that is where we get 
four or five states doing this with some real problems. 

I do not know that federal legislation is warranted, especially 
since you are making progress in California towards correcting 
these abuses. 

I mean, you are right. I mean, the states are a laboratory in a 
federal system and need to be given some leeway in trying to shape 
these sorts of things. I am hopeful that this new statute will make 
a difference. 

Did you have another comment, Mr. Margulies? 

Mr. Margulies. Yes. Thank you, Mr. Chairman. 

We have heard this is a California problem. Well, it is an inter- 
state commerce problem. There are small businesses throughout 
the country, and what if four or five other states come up with a 
law similar? Then we have a label that says this product contains 
chemicals known to the States of California, Texas and Illinois to 
cause cancer, but in Iowa, Ohio, and Michigan it does not, and that 
is a real problem, and that is not just a California problem. 

Second of all, I would offer some encouragement to Mr. Bromme 
and his Chairperson. In the ITA v. Henry case, the district court 
held Proposition 65 was not preempted by OSHA rulemaking or by 
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the federal work place standards. OSHA came up with an approval, 
and in an appeal the Ninth Circuit held it was preempted. 

And I think what we are talking about here is a regulation which 
defines cautionary labeling and does not do what the letter or the 
advisory opinion said, which was that warning signs are a label, 
but one that defines cautionary labeling, that CPSC is empowered 
to do I think will be upheld by the courts. 

Chairman Talent. Mr. Bromme, since none of you seem to want 
to leave, respond to that point. [Laughter.] 

I mean, there is a good point here, isn’t there? If the agency re- 
sponsible for enforcing the relevant federal statute weighs in 
through formal rulemaking to define cautionary labeling, wouldn’t 
you at least have an argument before the Ninth Circuit that that 
changed the landscape and that they ought to maybe reconsider in 
light of the exercise of the discretion Congress has given you? 

I take it that is basically what you are saying, right, Mr. 
Margulies? 

Mr. Margulies. Yes. 

Mr. Bromme. Mr. Chairman, if I left you with the impression 
that I was not eager to leave, I sincerely apologize. [Laughter.] 

Chairman Talent. Nothing like candor on behalf of one’s wit- 
nesses. Well, you do not have anything else to do this afternoon, 
do you? 

Mr. Bromme. The day is well nigh along, I agree. 

The suggestion that we define cautionary labeling is a creative 
suggestion that I think came to fruition after the other arguments 
failed twice in the federal and state courts. It had never been sug- 
gested prior to that litigation, to my knowledge, that the Propo- 
sition 65 was not defined with reference to the statute’s definition 
of label, which includes the direction of use requirement. 

Once the courts rejected that argument pretty soundly, then the 
thought has come along that perhaps we could define the phrase 
cautionary labeling differently than the definition of label in the 
FHSA on the theory that label is recognized in other federal stat- 
utes and defined somewhat separately from the word “labeling.” 

My view is that a regulation at this point by the Commission, in 
view of the history of the litigation, to define labeling more broadly 
than label, that is, to effectively drop the directions for use require- 
ment from the definition of labeling, would be seen by the courts 
as not entitled to deference because it wouldn’t comport with the 
definition that Congress gave us of label. 

And in the very statute where cautionary labeling is used, it is 
used in two ways, first with reference to federal labeling require- 
ments, and second with reference to states. 
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And so the rule that has been proposed or suggested would re- 
quire us to define cautionary labeling differently for state law than 
the statute defines it for federal law, and there is just no basis in 
the legislative history or in the language of the statute to suggest 
that is what Congress intended. 

Chairman Talent. Well, I am going to let you have the last 
word. 

Thank you all for coming. I do appreciate your patience. I hope 
something good comes out of this. 

And the hearing will be adjourned. 

[Whereupon, at 3:02 p.m., the Committee was adjourned, subject 
to the call of the chair.] 
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House Small :>i .,i Committee 

"Prop. 65’s Effects on Small Businesses" 
October 28, 1999 


Statement of Chairman James M. Taient 
Committee on Small Business 
Prop. 65’s Effects on Small Businesses 

Good Morning. Today the Committee will examine how Prop. 65 - the 
California Safe Drinking Water and Toxic Enforcement Act of 1986 - 
effects small businesses. Everyone here agrees that consumers have a 
right to know if a product might harm them. As I have repeatedly 
stressed, conscientious small businesses manufacture safe products 
that make life more pleasurable for all consumers. Furthermore, we all 
agree that States have a right to protect their citizens. Indeed, courts 
routinely hold that "[s]tates traditionally have had great latitude under 
their police powers to legislate as to the protection of the lives, limbs, 
health, comfort, and quiet of all persons." But that power should not be 
used, by the State or by private parties, to extort payment out of small 
business people who have done nothing wrong. 

In 1986, California passed Prop. 65. Prop. 65 generally requires 
warnings for environmental, consumer and occupational exposure to 
particular chemicals the State of California has determined may cause 
cancer or reproductive toxicity. If a manufacturer, either in-State or out- 
of-state, fails to display the requisite warnings, Prop. 65 empowers 
private attorneys to enforce the statute in place of the California 
Attorney General. 

In 1960, Congress passed the Federal Hazardous Substances Act 
(FHSA) to provide for nationally uniform requirements for adequate 
cautionary labeling of consumer products containing hazardous 
substances which are sold in interstate commerce. In passing the 
FHSA, Congress recognized uniform labeling benefits the public. For 
example, "[s]uch a labeling program would facilitate the education of 
the public in the cautionary use of these products. Informative, uniform 
labeling would enable physicians to administer antidotes immediately 
rather than waste precious time in determining the active ingredients of 
the products." Absent federal legislation, Congress feared states would 
enact their own labeling statutes "leading to a multiplicity of 
requirements and creating unnecessary confusion in labeling, to the 
detriment of the public." Indeed, Congress feared requiring multiple 
warnings would cause consumers "to disregard label warnings, thus 
inviting indifference to cautionary statements on packages of 
substances presenting a real hazard of substantial injury or illness." 

To facilitate the national uniform labeling requirements, Congress 
expressly provided that the FHSA preempts State cautionary labeling 
requirements. Congress empowered the Consumer Product Safety 
Commission to enforce the statute, including its preemption clause. The 
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CPSC could use this authority to work with California to ensure that 
lawsuits are not used to force settlements out of small businesses from 
around the country who have not violated the law. 

And that abuse is occurring, I expect testimony today that 
approximately 20% of all intent to sue notices filed with the California 
Attorney General are frivolous. Furthermore, witnesses will testify that 
Prop. 65 private enforcers target small businesses that must settle 
because they cannot afford to fight frivolous lawsuits and meet their 
payrolls. Witnesses will also testify that Prop. 65 private enforcers fail to 
inform small businesses that Prop. 65 exempts businesses with less 
than 10 employees. Finally, I expect testimony that large businesses 
refuse to distribute small businesses’ products without the requisite 
warnings notwithstanding the fewer than 10 employees exemption. 

Between 1996 and 1997, this Committee worked with the Occupational 
Safety and Health Administration (OSHA) to utilize OSHA’s preemptive 
authority to preempt Prop. 65’s occupational application and limit it to 
the California workplace. This limited the private enforcer’s ability to sue 
out-of-state manufacturers in their workplaces. The Committee would 
like to work with the Consumer Product Safety Commission to 
determine if similar action might be taken in the consumer product area. 

We have two panels of witnesses who have agreed to appear before 
the Committee today. These second panel includes Chairwoman Ann 
Brown, Chairwoman of the Consumer Product Safety Commission. 
Before we turn to the first panel of witnesses, I will recognize the 
distinguished ranking member for any statement she may wish to 
make. 


Rntlirn to Hearing Svinimary 

Return to Horne Page of House SmaM Business Cornrnjttec 


The United States House of Representatives 
Committee on Small Business 
2361 Rayburn House Office Building 
Washington, DC 20515 
Phone: (202) 225-5821 Fax: (202) 225-3587 
Email: smbiz@mail.house.gov 



65 


Statement by Congresswoman Nydia M. Velazquez 

at the 

Hearing on Proposition 65 Enforcement 
October 28, 1999 

1 Thank you. We are hereto explore the enforcement of California’s 

2 Proposition 65, an innovative initiative passed by the voters of 

3 California in 1986. Proposition 65 was designed to protecting the public 

4 from possible carcinogens, and in many concrete ways, it has worked. 

5 There are numerous examples of certain chemicals that have been 

6 phased out of the production of certain products. Most correction fluids 

7 have seen potentially dangerous ingredients removed. Ceramic 

8 tableware now contains a lower concentration of lead, and the foil caps 
on wine bottles no longer contain lead at all - thanks to Proposition 65. 


9 
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10 These are real changes, that impact real people, and I strongly 

11 agree with the motives that led to Proposition 65. Other states could 

12 benefit from similar initiatives, and I am committed to seeking 

13 innovative ways to address concerns regarding exposure to these 

14 materials. I have a personal concern. My district - in Brooklyn, 

1 5 Manhattan, and Queens - has one of the highest cancer rates of any 

16 congressional district in the country. 

17 Today we will be exploring one aspect of Proposition 65. 

1 8 Specifically, there are several questions regarding the third-party 

19 enforcement provisions, which have raised several concerns. Have they 

20 been implemented in an intelligent way? Have they had an undue effect 

21 on small businesses? If so, what can we do to make sure that 

22 Proposition 65 does the good work it was intended to do - without 

23 unfortunate consequences? 


- 2 - 
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24 The committee has received some disturbing anecdotal evidence; 

25 that some individuals are targeting small business through the third party 

26 provision. I am even more disturbed when I hear that some individuals 

27 have threatened legal action against businesses with fewer than 1 0 

28 employees - businesses not covered by Proposition 65. This was never 

29 the intent of Proposition 65, and hopefully today’s hearing will help find 

30 solutions to these types of problems. 

31 These are the sorts of questions I am eager to begin to answer 

32 today. 1 welcome all the members of our panel who have come here 

33 today, and I thank them for their time. I look forward to hearing what 

34 we can learn from them. 


- 3 - 
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35 As I have mentioned in the past, one of the benefits that we have 

36 on the Small Business Committee is that our members have such diverse 

37 backgrounds and experience. Today, once again, we are in a position to 

38 receive the benefit not only of the witnesses before us today, but also 

39 from the members of the committee. I would like to yield to 

40 Congresswoman Grace Napolitano, who has worked on this issue for 

41 some time. 


- 4 - 
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OctohRT' 27, 1999 

(iood Moi-iiiag', Ladies & Uentlemen; 

My name is Marianne LaMura, and I am the co-owner of a small, privately 
held family business located in East Hanover, New Jersey. The name of 
the company is Chemcoat Labs, inc. and we deal primarily in the manu- 
facture of nai [polish, I have been invited here today to tell of my 
experiences relating to California Proposition (55, and the adverse 
effect it has on small business. To do so, I would first like to offer 
some background information about our company. Chemcoat Labs was 
founded in 1971 by my late father, Salvatore LaMura. "Sam" as he was 
known, working in the paint industry at age 14 in Newark, NJ, 

He eventually learned color matching of paints and lacquers, and began 
to color match opaque nallpollsh during the 1930 's when it was first 
invented by Mrs. Helen Neushaefer. During the 1940 's he went to work 
directly for Neushaefer at Lacquerite Company using the formula she had 
created. He manufactured nailpolisb from the mid 1940‘s through 3969, 
running Lacquerite for the family of Neushaefer, v;ho passed away in 1959. 
In 1971 he started his own company, Chemcoat Labs, again using the same 
formulation. My partner/brother Frank started working at Chemcoat in 
1973, while I came on board in 1981, Duiing the early years of my 
employ, there weren't many State or Federal inspections at our facility 
because many of the regulatory agencies which were created during the 
1970’s were first busy with larger companies. Xt wasn’t until the mid- 
1980’s that we became inundated with inspections from different State 
and Federal Agencies. As each inspection would take place, 1 would 
work to see that all requirements were met to bring our company into 
complete compliance with aJl laws. In 1991, we were alerted by our 
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nitrocelluiQse solution supplier, Akzo Nobel Coatings, that warnings 
were to be required for products containing certain ingredients if they 
were sold in California. Proposition 65 would take effect beginning 
January 1, 1992. I immediately sent out a letter advising approximately 
SO of our accounts to alert them of this new law which was about to 
take effect. As a professional courtesy, AK20 provided cur company 
with updated, custom produced Material Safety Data Sheets which 
contained all necessary warnings and requirements for Local, State and 
Federal Jaws. Unfortunately, no one really knew exactly how to comply 
with the new labeling requirements for California, and there was no 
agency to contact for instructions lor compliance. Due to the fact 
that the C.T.F.A. had already done testing on exposure levels of 
toluene in nailpoiish with negative results, everyone including myself 
believed that there was no need for labeling because the product was 
not considered harmful, and the warning went unheeded. In early 1993 
one of my customers, American Manicure, called to tell me that he had 
been contacted by a Jawyer, Clifford Chanler representing a non-profit 
organization ”AS YOU SOW”, which was headed by Thomas Van Dyck. 

He was given a 60 day notice of violation which cited that hie product 
which contained toluene was being sold in California without a warning 
label, and therefore was not in compliance with Proposition 66. 

American Manicua’e was named in the first wave of the lawsuit and was 
eventually given the opportunity to settle the matter for $1500. 

Several other of my accounts also received warning notices, along with 
many national brands of cosmetics j all were eventually named in the 
litigation by Mr. Chanler. As time went on, the settlement fees being 
demanded were growing larger and larger. Over the next few weeks, the 
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first ’’wave" of companies named in the litigation had either settled 
with Mr. Chaiiler, ox’ were in the ixrocesis of doing so. Some had opted 
to place a warning label on their products* with Mr. Chanler specifying 
the proscribed wording of the warnings, while others opted to reformulate 
their product removing toluene altogether. It was quite burdensome 
lor our company for the following reasons. Being the manufacturer of 
ihe px'oduct in question* we were receiving numerous calls everj^ day 
lor iuformation about the litigation, to find out if nailpolish was 
really harmful* or was It just harmful in California, who was this 
Clifford Chanler and did he have a right to do this, who can we call 
lor labeling requirements, etc., etc., etc. I fielded many questions 
and tried to stay Inlortned so that 1 could help my accounts in any 
way possible. But at the same time our phone was ringing off the hook, 
wo were also being ask;ed. to immediately submit samples without toluene, 
and at the time, we didn't even have a working formula for a new product. 
And once we did create a new formula, it would require testing, new 
labeling, new MSDS, new ingredient lists, and we had to start from 
scratch and we needed it "yesterday” - all of this is very time consuming 
to do it right. It was a heavy burden for a small company of only 7-8 
employees. And the newly created product would not be as goocJ as the 
original formula, but at a cost of approximately $3.00 more per gallon. 

By early summer of 1993, Mr. Chanler and AYS sent out the second "wave" 
of notices, and whoever he had missed in his initial roundup was now 
being named in the second wave. By then, the entire industry knew 
about this litigation that was spreading like wildfire, and many, 
fearing the high cost of litigation and also knowing that there was a 
lack of proof that nailpolish did not cause harm, everyone just buckled 
under and paid a settlement fee. 1 do know of one company that tried 
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to light, but after spending $100,000 in legal fees, gave up and settled. 
In late August, 1993, our company was finally named. We were part of 
the third and final "wave” of the lawsuit. Included with the cosmetic 
companies that were being named were suppliers of raw materials which 
are utilized in the manufacture of nailpolish, and also the filling 
corapanles, private label manufactures (like Chemcoat Labs) and just 
about anyone who ever touched the product. And still, the settlement 
fees being demanded were always growing larger as time went on. 

I had been in contact with the C.T.F.A. on a number of occasions. 

Although I was not a member of the C.T.F.A., they were extremely 
helpful to me, and offered as much Information as they could to help 
small business. For that, I would like to take this opportunity to 
personally thank that organization. I believe they have the public 
Interest in mind first and foremost. In early September, 1993, 

I received a letter from (C.T.F.A.) Thomas Lonegan, Vice-President 
and General Counsel advising of the latest information about the 
litigation. The letter also made me aware that companies with less 
than 10 employees were exempt from the penalty phase of Proposition 65, 

I immediately started to make all of toy customers aware of this fact, 
as many were small companies within this category. One such customer 
was American Manicure, with only one employee. When I told him of this, 
hie attorney sent a letter to Mr. Chanler complaining about the $1500 
settlement fee he had paid, despite the fact that he was exempt. He 
asked for the return of the fee. He also sent a complaint letter to 
the Office of the Attorney General explaining what had transpired, 
but to the best of my knowledge, the fee was never returned, and 
both letters were left unanswered. On September 22, 1993 after receiving 
what was called a "courtesy call” from Mr. Todres who worked for 
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Ur. Chanler, 1 responded to my notice of violation. I sent a letter to 
Mr. Chanler advising that I was exempt from the penalty phase of 
Proposition 05 due to the fact that we have never employed more than 
eight employees. To prove thls» I sent him a copy of my payroll 
journal, along with our healthcare invoice which. names all of our 
eiiiployees, and . in addition to this information I advised him that 
we had been using a warning label for our bulk product since 1991, 
along with a warning contained. in our MSDS which was newly revised 
in April, 1991 <at least 7 months before Proposition 65 took effect). 

In other words, we were already in compliance. I also questioned as 
to why Mr. Todres was concerned with my annual sales figures at Chemcoat. 
I felt that he should have been focusing his concerns as to whether or 
not I was in couipliaxice . My sales figures were none of his busniess. 

I then sent a complaint letter to the Attorney General in California. 

I also sent a form letter to all of my accounts with a cover letter 
asking them to xerox the form letter onto their own letterhead and 
send it to the Attorney General, along with a map which painted off 
California and labeled it '‘the Shake-Down State". Basically, everyone 
wanted to know where ail of this settlement money was going. As of 
today,- that question has never been answered. And I have never heard 
of even on© case where someone, anyone has sued for birth defects or 
getting cancer from the use of nailpolish. When the Attorney General’s 
office did answer my letter about one month later, I was told that there 
was xioLhing they could do because It was a civil matter and that AYS 
and Mr. Chanler were within the law. This Proposition 65 law Is 
plagued with flaws, and all are at the expense of- innocent businesses, 
both large and small. As You Sow used exaggerated usage data to claim 
that exposure levels of toluene contained in nailpolish were harmful. 
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Ttie C.T.r.A, ran indepencient xests belore this law ever took effect 
and claltsed that the product was not harmful. I will offer the 
following information as further proof. Our company uses toluene 
in our formula (the formula which originated in the 1930‘s). 

Our factory has been checked by OSHA to ensure that the air quality 
is within permissible exposure limits for our employees. The levels 
of exposure for our manufacturing plant are within the requirements 
for OSHA, while AYS will have you believe that the vapors escaping 
from the 1/4*' opening of a bottle of nailpolish are harmful and 
require a warning label- This Is clearly a. misuse Of the law, and 
I don't believe that the law was intended for this purpose. 

An entire industry has been penalized unfairly to the tune of 
$993,000 in settlements. Proposition 65 is a paradise for lawyers 
that want to file frivllous lawsuits. And worse yet, it is a 
revolving door that never closes, allowing numerous lawsuits against 
the same, company for the same violation from multiple parties. 

This has recently happened with a haircolor manufacturer. Combe 
Inc., and American International Industries. Two suits were filed 
for the same violation, but the second suit was eventually dismissed 
by appeal. Now, the consumer groups are asking the Supreme Court 
to dep.ublish the opinion so that it could not be cited In subsequent 
court cases.. To me, this appears to be more about money than 
compliance. Earlier this year, one of my accounts with less than 
ten employees was forced to pay into a settlement or risk losing 
the business of a large chain store, who was cited with violation 
for selling the product. Ur. Van Dyck claims that AYS takes the 
more difficult that the Attorney General passes on. In truth, 
the cases that the Attorney General "passes on" are the ones that 
are without merit, and that they feel do not pose a risk to the public. 



The nailpolisb industry . is again being targeted tor Round two of 
litigation Srom- Clifford Chanler has been replaced as counsel 

by Larry Fahn, a newly elected board member of the Sierra Club. 
Sometime last year,. a second Ingredient has been named and a number 
of companies have already faced citations. One such account that 
paid a settlement for the toluene suit has Just paid a second 
settlement. Strangely, while this ingredient was present in nail- 
polish at the time of the first wave of lawsuits, it was never named 
along with the toluene, I refer to tosylamide-formaldehyde resin. 
Several companies have been forced to reformulate their product, 
despite already providing warning labels. This resin contains a 
by-product of less than 3/10 of 1% of formaldehyde. The resin 
content in nailpolish.is 7?, which would laean that it is a trace 
amount . Vet I am sure that many companies will be forced to pay 
thousands of dollars just because of this small by-product content. 

The law is about to.be stretched again for the purpose of extracting 
settlement money from innocent companies just trying to earn a living. 
This law is out of control, and I don't know what would happen if 
more states were to pass laws similar to Proposition 65. It would 
certainly kill interstate commerce. What we need to do is close this 
loophole in the law once and lor all to put an end to these frivilous 
3,awsuits. Ve also, need National Uniformity for interstate commerce 
so that all consumers are provided with the same relevant safety 
standards. Since Proposition 65 has passed in California it has 
cost small business thousands of dollars defending- itself against 
false allegations. Lawyers,. not consumers have benelitted. 

Please help. Thank you. 
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Activa Products, Inc. 

TRADEMARK 

P. O. Box 1296 
Marshall, Texas 75671-0023* 

(903) 938-2224 
Fax (903) 938-3899 


STATEMENT OF FRANK STRAUSS 

United States House of Representatives Committee on Small Business 
The Effect of California’s Proposition 65 on Small Business 
October 28, 1999 

Chairman Talent and Members of the Committee: 

My name is Frank Strauss. I am President of Activa Products, Inc,, a small company 
headquartered in Marshall, Texas that sells art, school, crafts and hobby materials. We have sold 
these products to arts and crafts distributors and retailers and schools since 1959. 

Thank you for inviting me to testify. I appreciate having this opportunity to tell the 
Committee about Activa’s experience with California’s Proposition 65. I would like to share this 
experience so that the Committee may understand the burdens that Proposition 65 lawsuits create 
for small businesses like ours. 

Activa is a progressive, socially responsible small business. We are a woman-owned 
and family-run company. Our twenty-two employees are overwhelmingly female, and fifty 
percent are minorities. We provide our employees with full benefits, including health insurance 
and retirement. We believe that providing these benefits to our employees is part of our 
responsibility to take care of the people that make our company a success. We are proud to say 
that twenty-five percent of our employees have been with us since the 1970s. We believe that 
their continued work at our company speaks volumes about the kind of work environment we 
strive to foster. 

We at Activa are strong advocates for product safety, for the benefit of both our 
customers and our employees. Activa has been a member of the Art and Creative Materials 
Institute (‘'ACMI”) for nine years. Through ACMI’s certification program, which addresses both 
acute and chronic health effects, Activa complies with the health labeling requirements of the 
Federal Hazardous Substances Act (“FSHA”), as amended by the Labeling of Hazardous Art 
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Materials Act (“LHAMA”). We submit our product formulations to a board-certified 
toxicologist at Duke University, who reviews the product formulations and determines the 
appropriate health hazard labeling for each product. The toxicologist evaluates the specific 
product formulations based on, among other things, the levels of potentially hazardous 
components of the product, the bioavailability of those components and the product’s intended 
use, including foreseeable misuse of the product. (Because of the expansive nature of this 
toxicological review, the ACMI certification program ultimately is more comprehensive than the 
Proposition 65 scheme.) Based on that toxicological review, all of Activa’s products bear the 
“AP” Seal, which signifies that the product is non-toxic within the meaning of the FSHA and 
LHAMA. Products bearing this seal are the safest under the LHAMA scheme. Activa will not 
sell a product that does not bear the “AP” Seal. 

Recently, a private bounty-hunter sued my company under Proposition 65. This is the 
first lawsuit against any of our products since 1 began running the company twenty years ago. 

The lawsuit claims that Activa has violated Proposition 65 because we do not have Proposition 
65 warnings on a product called Scenic Sand. Scenic Sand is just what its name implies: sand 
that is coated with various colors for use in designs and sand sculptures. This sand essentially is 
no different than the sand one would find at a beach. Another name for sand, however, is 
crystalline silica. In California, crystalline silica requires a warning under Proposition 65. Our 
Scenic Sand product has been reviewed under the ACMI certification program, which, while 
incorporating the LHAMA requirements, contains even stricter warning criteria. Based on that 
review, Scenic Sand has received the ACMI “AP” Seal, which is the safest, least toxic category 
in the ACMI certification program. (Attached as Exhibit A is a copy of one of the labels we use 
for this product.) 

This lawsuit is completely frivolous. If we have to defend it, we will. But it will cost our 
small company a considerable amount of money to fight it. 

The scientists tell us that no Proposition 65 warning should be required on our Scenic 
Sand product. In response to the lawsuit, we requested our Duke University toxicologist to 
conduct a Proposition 65 exposure assessment of our Scenic Sand product, which cost several 
thousand dollars. The toxicologist concluded that the potential exposure to the respirable 
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fraction of crystalline silica in Scenic Sand is l/10<f' of the amount that would require a 
Proposition 65 warning, assuming that the user made sand designs in a poorly ventilated room 
every day for 21 years, the most conservative of “worst-case” assumptions. Assuming a 
“normal,” expected use of Scenic Sand, the potential average exposure is further reduced by a 
factor of 1500. 

The plaintiffs lawyers only tell us they want to bring a lawsuit. After we received 
notice from the plaintiff that he intended to file suit, we tried to get the matter resolved. Through 
our attorney, we requested the plaintiffs attorneys not to file the suit until our toxicologist could 
finish his exposure testing, to demonstrate that a Proposition 65 warning is not appropriate. The 
plaintiffs attorneys refused, and filed suit anyway. Now that we have this exposure information, 
we have proposed that the parties exchange their respective toxicological reports relating to 
Scenic Sand for in-depth review. So far, however, plaintiffs attorneys have not agreed to this 
informal exchange. 

We can only wonder whether the plaintiff or his attorneys have made any investigation 
into the safety of Scenic Sand. We believe there has been no such investigation. We think they 
brought this suit simply because our product contains sand. We understand that we bear the 
burden of proof to win this lawsuit, and that it will be expensive for us to win. The plaintiff 
seems to hope we will pay some money just to settle. It seems most unfair that bounty-hunters 
can file these suits so easily against small companies like ours without any proof that the 
products at issue are unsafe or even any proof that the ACMI “AP” certification is wrong. It is 
also frustrating to realize that, to sell our products, we have a toxicologist conduct a thorough 
evaluation of our products’ safety, whereas it seems that to file a Proposition 65 lawsuit, a citizen 
enforcer needs to determine only that the product contains a Proposition 65 chemical, 

Activa favors effective product safety warnings. We are not against Proposition 65, or 
its expressed goal to provide consumers with health warnings. But, we do not think that 
Congress in 1988 believed that art material companies should be forced to adhere to two chronic 
health hazard requirements. We believe that the conflict between FSHA/LHAMA and 
Proposition 65 is inevitable. 
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The manner in which these bounty-hunter lawyers “enforce” Proposition 65 acts as a 
sledgehammer against small businesses, which cannot afford to defend against them. A 
company like Activa faces substantial costs in attorneys’ fees and expert fees to defend itself 
fully. We face potential penalties of up to $2500 per day of violation for each product used by 
any California consumer. A Proposition 65 warning for our products would be misleading and 
inaecurate in light of what our toxicologist at Duke University has told us. If we put a 
Proposition 65 warning on our Scenic Sand product, simply to avoid suit, we would risk losing 
our school customers, who represent a significant portion of our sales. We also face potential 
negative publicity, which may result in decreased sales. I believe that Activa has already 
suffered decreased sales because time that I otherwise would be devoting to marketing and 
getting sales has been diverted to dealing with this lawsuit. This redirection of resources and risk 
to sales only hurts our employees, whose livelihood depends on continued orders for our 
products. The choice is simple: settle the lawsuit as best we can so that the business can 
continue to meet payroll and provide critical health and other benefits to our employees, or fight 
the lawsuit at considerable cost and risk being unable to pay for those benefits ~ or even go out 
of business altogether. And, even if we settle, we still lose because our customers become the 
next targets, and we would indemnify them in order to stay in business. This “domino effect” 
of successive payments to resolve these Proposition 65 enforcement lawsuits could eventually 
put our company out of business. 

This lawsuit is unfair because we have complied fully with LHAMA ’s labeling 
requirements. Before we were sued, we believed that by complying with this federal law we 
effectively would be complying with state laws requiring the same kind of health warnings. We 
now are concerned that we will be forced to comply with different requirements not only for 
California, but also for each state in which our products are sold. We simply cannot afford to do 
that because of the huge impact on our costs of production, which, in turn, would undermine our 
ability to keep our employees and to provide for them in the way we believe we ought to provide 
for them. 

Proposition 65 may force us to stop selling products in California. In light of the 
burdens that Proposition 65 places on Activa, we are evaluating whether we can continue to sell 
our products in California at all. That may be the only way can we ensure that we will not be 
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subject to duplicative health hazard warning requirements and to the potential for successive and 
unfounded Proposition 65 enforcement suits that may be brought against us. It is ironic that, 
while we export our products to six continents and have not encountered any product safety- 
related obstacles to such exports, we may be forced to stop selling in an American state because 
of Proposition 65. Even so, there is still the likelihood that our products will be distributed in 
California by our customers without our knowledge. In those circumstances, we will face again 
the possibility of enforcement lawsuits against us and against our distributor customers, whom 
we will indemnify in order to keep their business. 

Thank you again for providing this opportunity to provide testimony. 
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FRANK STRAUSS 
CURRICULUM VITAE 

Education: University of Virginia, 1953 
B.A. (Biology) 

Military Experience: 

1953-1955: United States Army Signal Corps. 

Business Experience: 

1955-1962; Salesman, Allied Chemical. Sold plastics and organic chemicals to 
chemical manufacturers in Ohio and the Southeast region of the United States, 

1962-1972: Salesman, Regional Sales Manager, Field Sales Manager, General 
Sales Manager, W.R. Grace Co. Supervised sales of organic chemicals to the chemical and 
construction industries. 

1972-1975: Director of Marketing, Hamblelt & Hayes. Supervised and directed 
the marketing of chemicals (including water treatment chemicals, alum and leather treatment 
chemicals) to chemical manufacturers, paper manufacturers, paint manufacturers and laundry 
and dry cleaning businesses in the New England area. 

1975-1979: President, Ambroid. Responsible for the overall management of the 
manufacture and sales in the U.S., Canada and Europe of this hobby adhesive business. 

1979- present: President, Activa Products, Inc. Responsible for the overall 
management, operation, manufacture and sales of this art, school, crafts and hobby business. 

Other Industry Leadership Experience: 

1986-1988; President, Hobby Industries of America. 

1980- 1989; Member, Board of Directors, Hobby Industries of America. 

1996-present: Member, Board of Directors, Art and Creative Materials Institute. 

1999 (current): Member, Board of Directors, National School and School 
Equipment Association. 
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DISCLOSURE 


Pursuant to Rule XI, clause 2(g)(4) of the Rules of the House of Representatives, I, Frank 
Strauss, make this disclosure as on behalf of Activa Products, Inc.: 

Neither I nor Activa Products has received any federal grant, contract or subcontract in 
the current year or in the preceding two years. 


7 
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Exhibit A 



SCENIC 


SAND 


[ 


Net Wt. (454g)1 lb. 


ACT^A PR00UCT8, MC 
PA BOX t2M • MAASHAU, IX 7S870 


] 
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LENMAR 


October 25, 1999 


Honorable James M. Talent, Chainnan 
House Committee on Small Business 
2361 Rayburn House Office Building 
Congress of the United States 

Wasimigton, DC 20515-6315 FAXNo, (202) - 225-2934 

KE: Hearing of 10/28/'99 California Prop 65’s effect on small business 


Mr. C.hairman: 

I was the owner and Clijef Operating Officer of Inc, from July 1985 mtil April 30, 1997. 

T was contacted by a Caiifonria Law Firm in December 1994 conceniiiig Proposition 65 and was 
threatened with ‘\..a citizens suit following the expiration of the 60-day period unless a resolution 
can be reached.” Leiimar Imd labels printed according to the law and its shippiiig depaitinent was 
instructed to affix them to any shipment going to (or near) California, effective January H' 1 995. 
These labels were prepared according to the jaws of California with tire guidance of the National 
Paint and Coatings Association, (NPCA) Labeling Guide, and die California Paint Council. 

THE COMPANY: Lenmar was founded in 1954 in Baltimore, Md. as “Lenmar Lacquer Co.” Its 
manufocturing facilities, warehouses and offices were aD located in Baltimore, and it was 
considered a ‘local company”. Sales were restricted to the East Coast with perhaps a few minor 
exceptions. Wlien I acqtiired the company in 1985 the came “Lacquer” had been dropped and 
there were only three independent sales reps, two in BaltinK>re and one in Philadelplua, There was 
essentially no data sheets, advertising imtter nor effort to solicit business outside of the iTiiinediate 
area. During the entire period covered by my ownership there were less than 100 employees and 
we net'er soBcited business, advertised, or ^d sales p^sonnel, except for Government purchases 
or where an “Eastern Customer” would refer a focUity or customer to us. We had no distribution, 
warehousing, or personal contact (other tlian telephone calls to us) west of tlie Mississippi River. 

PRODUCTS: Lenmar is/w^ in the “specialty coatings business” designing and producing 
products for “jjrofessional” users such as manufacturers, contractors, and professional 
ajDpheators. You would not nonnally find our products on the shelf of a store cateriitg to the 
general public. Pnere were four general product areas: (1) AEROSOL PAINT 
CONCENTRATES constituted about 63% oftotal sales upon ray acquisition of Lemnar and 
UTCrcased to about 74% at the time of the Prop 65 notification. These products were slupped in 
either tank truc)^ quantities or in 55 gallon dmms and would be considered a raw m ata ial to the 
Aerosol Paint Packer or Manufectitrer. They would typically pump our concentrate from the 
tanker or drums into a mixing tank where they would add solvents and propeli^ts to mamifeciure 
the finished products. If you arc familiar with die name “Krylon” Aeiosol Paint, we helped 
develop and supply tlie concentrate for these product;. 


■ r- MlFACtURER OF INDUSTRIAL (DOAUNGS 


' 150aCAl.VEft'Tt)HftD,.BALTIMCRS. MO 21223 • 
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(2) Mj[LITARY SPECIFICATION COATINGS is a product line of coatings designed Lo 
comply with specifications (and to a certaio degree ‘fonttmlatiousO developed and approved by 
U.S Gov'einment agencies. The puxd^aser was usually a govsamuent agency or a contractor doing 
work tmder government contracts or supervision. The products we produced were referred to as 
Q P L (standing for “Qualified Products IM*’) jHoducts. Usuafiy the plans and or specifications 
for requireineiiis as stated above, would list Lenmar as a QPL producer of certain products so wc 
could get requests to quote or orders ■without actually soliciting the business, and ■witli.oiit 
personal contact with the purchaser or i^er, The materials could be shipped an>-where in die 
cciinli-y or the world. Most overseas shipments would come &om export agents in die U.S. but 
the largest ptucbaser would be the G S A (General Services Administration) of die U.S. 
Government who would solicit quotations (generally out of Auburn, Wash.) for tlie annual needs 
of various U.S. go vermnental agencies or fecilities. When bidding we '^vould not know the 
ultimate destinations (in most cases) until the releases to ship cane in; 

(3) FLOOR FINISHES as generally manufectured, including tliose by Lcnmai*, are not tliat 
unique that they would be purchased from a company witliont local manufectiiring or distfibution 
winch Lemnar did not have anywhere ne^ Caii&mia; 

(4) LACQUERS AND MISCELLANEOUS WOOD FINISHES would not normally be 
purchased fiom other than local manufectiues/distributors 

In November of 1994 the NPCA had its annual meeting in San Frarcisco, California. During those 
meetings they had a special forum having to do witli Prop 65. This session attracted a greater 
atiendaoce than was common to other specific sessions. The speakers included persons from the 
Caiifonfia State Attorney General’s office, and an attorney representing paim conpanies. Jefirey 
Margiilies, and other speakers. 1 immediately began to investigate Prop 65 and 
ordered copies of all relevant information including Calif. E P A “The Iini)leiTientatioji of 
Proposition 65: A Progress Report” dated 1/1/94 and a Calif. H P A list of 500 to 600 
“ Chemicals Known to the State of California to Cause Cancer or Reproductive Toxicity” which 
li.st included Oral Contraceptives and Aspirin. After examination of tliis list by our technical 
people we saw two raw materials tlrat might be used in paints: toluene (a common hydrocarbon 
solvent) and D.O.P (a plasticiser). 

Effective January 1, 1995 (see Exhibit I-D) Lenmar’s shipping department was given a list of all 
our niauufectured products containing these ingredients and instructed if tliey were being sliipped 
to California or anywhere nearly to rrake sure they were labeled. 

ATTACHED EXHIBITS might be helpful in further explaining the dilemma created by 
proposition 65 and the “Bounty Hunters” it spiawTicd, not only to simll remote busmesses such 
as mine, but to eveiyone across the nation (and elsewhere) who ‘might’ have done business in 
California. I-A and I-B are the letter from Chanler & Assoc, and “As You Sow” claiming that a 
specific product of ours was shipped into CaUfifoniia. We have very corqplete and accurate 
records and upon investigation fijund that the product jnaraed had been sliipped only to Phila.,Pa> 
New^ York and Texas from 1986 (as fer back as our records -went) until 1994. See xJiv response 
Ex I-D. 


■ • J , I ^ACTUflen OF INDUSTRIAL COATiNQS * ISOS. CALVemON RO. SALTIMORE. MD 21223 • d10 947-22C0 • FAX 410 566-4617 
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Upoa recei\TOg tlie first letter I inimedKtely coraactoi N P C A, Tte Califojuia Paiiit Councii aiid 
some fellow paint manufacturers in California and all gave similar responses when I asked, ‘‘Wliat 
do these guys want?” “They are ‘BountyHiinters^and wantywito pay tlieni off with “..a little 
bit of money!” N’sTten I asked them how much ttev wmtaBdi^ about the answer was “..$10,000 
or $20,000..or more” My response was “To me tlaiis not a ‘little bit of money” and I liii'ed the 
law firoi of Haight, Brown and Bonesteel (Jeff Margulies) to defend my rights as a citizen of the 
United States. I was doing raj' best to coolly with aE laws and regulations, protect tlis health of 
its citizens, protect tlie environment and be a good corporate citizen. 

Exhibit II-aA-is a letter of l/3iy95 from anotW person at the Chanler office whom I told w'ehad 
started to label anything being shipped anywhere near California, and III-AI & 2 is a lettei- from 
a third person at that office. I got the distttKh inp:essiO!i that each one ohh'' wanted to know' how 
much I wanted to “settle for”. I am not an advocate of extortion! With Jeff htogidies' experience 
and ability I decided to fight the ‘Bounty Hunters’ until it got tlK? point that it began to look like a 
bottomless pit. Wren Jeff finally went to Chanter to talk seltleraent they asked for something like 
$80,000 which w’ould have made my total cost for this Quixotic battle of mine cost me more tei 
the $100,000.00 1 put tip to purcliase Lenmai' 10 years earlier! But they finally lowered there 
asking price to a point thiU was lower tliau my continuing hittle was expected to cost. 

I will bring to the hearing, if you wish, more lack-ttp documents. If I were to effbctivel convey 
how much aggrevarion, and other unmeasiuable expetise this created for me and my 
company, I tliink you would &id ways, without jeoprodizing liie const juitional concept of 'Slates 
Rights’ to protect business and the citizens feom a maze of regional laws making it n.e>l to 
impossible to do business in some or all jurisdictions. Suppose every State kx the Union wrote its 
own “Proposition 65" permitting ‘Bounty Hunter’ enforcement? 

Please also read the last Exliibat, a letter from a professor of the Cafifomia State University, and 
rnj' scribbled commentary. I think that if I were speeding in my car on any road in. America, and 
part.icul8ry if the speed was not clearly posted, that I would get a warning first, before being fined. 

1 hope my comnientaiy has aided you in your fiiture work. Tiiauk you for your kind interest in tliis 
import,ant, unfiiir situation. 


Sincerely your; 



Robeii S. Klein 


■ J, IN*. -Of . OF tNOUSTRiAV COATINGS - 150 a CACVCRTON BO.. aAiZiMORE, MO 21223 • aiO 347-2300 - FAX 410 S€0-4ai 
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3) 39!-'122 


CHANi-ER tfc Associates 

ATTORMEYS AT {>W 

1 700 WONTQOMeRY STREET. THtRD FLOOR 
SAN FRANCISCO. CA QA 1 11 

FAX: (4i5) 331-11 


Decesjiber 9/ 1994 


General Counsel's Office 
LENMAR, INC. 

150 S. calverton Road 
Baltimore, M'D 21.223 


Dear Counsel : 

This firm, has been retained as counsel for As You Sovr 
{"AYS”) in the above-referenced matter. 

Enclosed is a 60-Day Notice of proposition 6S violation 
which was sent to the appropriate public enforcement Agencies as 
required by California's Health & safety code S25249.6 sgfl- 

This notice is to inform you that AYS intends to initiate a 
citizen's suit following the expiration of the eo-day period 
unless a resolution can bo reached. 


If you would liKe to discuss this matter with AYS, 
please feel free to contact me at the address or telephone number 
p,rovided above. 


Very Truly Yours, 

Patrick Wilson 


cc: Thomas Van Dyck, Chairman As You Sow 


1>{W I ; 


OHI impj 


printed on iecvctec 
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1 -^ 


106 Ctiffa 
Sin Fraf'chc 
Tit. 


a foundation planting seeds for social c h 

December S, 7994- 


Dear Public Enforcement Agencies: 

As You Sow rAVS"'} is a non-profit foundation organized under the California Non- 
Profit Public Benefit Corporation Law. AYS is dedicated to, among other things, 
the protection of the environment and the improvement of consumer rights. 

AYS has become aware of violations of Health & Safety Code §25249.6 ef. seg 
("Proposition 65"l. This letter serves to notify you of these violations. As 
required, notice is also being provided to the violator. AYS plans to bring an 
enforcement action sixty days from now if diligent prosecution against the 
violations has not occurred. 


The violations consist of exposures to certain Proposition GS-Hsted chemicals. 
Including but not limited to toluene and 4 dioctyl phthalate, from various aerosol, 
paint adhesive and/or automotive products. "Product Number P-820 TT-L-32A " 
is an example of such a product sold without clear and reasonable warning. The 
violations may have been occurring since February 27. 7988. The violator covered 
by this notice is as follows: 

LENMAR, INC., Baltimore. MD 21223 

Please direct all questions concerning the above-referenced 
Proposition 65 violations to counsel for at Chanter & Associates, 1700 
Montgomery Street. Third Floor, San Francisco. CA 94111. {415} 391-1 122. 


^^AJ^ffhomas Van D 
Chairman, As 1 


OKI ilVWNBl rjv:iS:6 5561 
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liiiM 

Mr. Patrick Wilson 
Chanlec & Associates 
Attorneys At Law 

1700 Montgomery Street, Third Floor 
San Francisco, CA 94111 


January 27, 199S 


/ 

WARNING 

TTijs product contains a chemical 
known to the state of California to 
defects or other 

reproductive harm 
Consult MSDS 


v.-7^ 


Re: 60-'Day Notice of Proposition 65 Violation 

Gentlemen; 


This letter is in response to a letter from Chanler & Associates, dated, 
December 9, 1994. Vour letter states that Lenmac is in violation of Proposition 
65 the State of California's Health S Safety Code. The accompanying letter from 
As You Sow, states that the inaterial in violation ts "Product Number p-820 , TT- 
L-32A". It also states that the violations may have been occurring since 
February 27, 1988. 

The product named in this complaint is manufactured by Lenmar, Inc. in 
accordance to Federal Specification, TI-L-32A, dated, April 30. 1969. The title 
o£ this Federal Specification is, " Lacquer, Cellulose Nitrate, Gloss for 
Aircraft use. Most of this product that we manufacture is sold to the Federal 
Supply Service of the General Services Administration for the use of various 
federal agencies. 

Since March of 1992, the only purchaser of this material has been the 
General Services Administration. Going back to 1986, including some purchases 
other chan General Services Administration pttrehases, none of this material has 
been shipped by us into Che State of California. This can be proven and 
documented, and we have very careful records concerning the shipments of our 
products. We have xiever knowingly, nor intentionally, either directly or 
indirectly, exposed the State of California to this product. We have no specific 
knowledge, either directly or indirectly, of any shipment of this product going 
into the State of California. 

Lenmar, does not: solicit business in the State of California; have a 
salesman, sales representative, warehouse, nor distributor in the State of 
California . 


I am afraid, we cannot be of any help to you, as to how this material found 
its way into the State of California. 


RSK/wed 

cc: Thomas Van Dyck, Chairman As You Sow 


Very truly yours , 
enraar, Inc. 



LEW: .. • N ; 7 f ||ReR INDUSTRIAL COATINGS • 150 S. CAtyERTON RD-. |,j j -|Z23 • 
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TEl. 



Chaistlera? Associates 

ATTORNEYS AT LAW 
1 700 MONTGOMERY STREET. SUITE 1 JO 
SAM FRANCISCO, GftSAUI 


-Tl ' ^ 

fitrJ 4 ^h/<ir 

FAX: iAl5! 39M'57 


January 31 , 1995 


General Counsel's Office 
LEllMAR, INC. 

150 S. Calverton Road 
Baltimore, MD 21223 

R e: 60"Dav Notice of Proposition 65 Violat J^n 


Dear Counsel: 


This firm has been retained as counsel for As You sov7 
('‘AYS") in the above-referenced matter- 

On December 9, 1994 a "fiO-Day Notice” was mailed to 
your office at the above address which alleged violations of 
California's Proposition 65 and which notified you of AYS' intent 
to initiate an enforcement action in 60 days against LENMAK, INC. 
This notice was also sent to the appropriate public enforcement 
agencies as required by California's Health & Safety Code 
§25249.6. 


The purpose of this letter is to inform you that AYS' 
primary goal in this matter is to secure prompt compliance with 
the warning requirements of Proposition 65 from companies found 
to be in violation of the law. AYS would also like to avoid 
litigation where possible. For these reasons we are interested 
in discussing this ‘matter with you. 

Please feel free to contact me by mail or phoi^e, if you 
have any questions regarding this matter. 


Very Truly Yours, 

Christopher Bricca 


cc: Thomas Van Dyck, chairman. As You Sow 




ON! 
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Chai^l-er «fc Associates 

ATTORNEYS AT LAW 
17C0 MONTGOMERY STREET. SUITE 1 1 0 
SAN FRANCISCO. CA 94111 


15) 391-1122 


FAX: (415) 591-^157 


March 15, 1995 


via Facsimile and U.S. Mail 

Robert S. Klein 
Lennar, Inc. 

160 S. Calverton Rd. 

Baltimore, MD 21223 

Re : Lennar. Inc.'s Proposition 65 Violations 
Dear Mr. Klein: 

Your letter of January 27, 1995, regarding As You Sow^s 
("AYS") 60-day notice of Proposition 65 violation, has been 
referred to me. I appreciate your attentiveness to this matter. 

In your letter, you state that Lenmar, Inc. ("Lenmar") 
has not shipped any of the products, listed in AYS^ notice by way 
of example, into California. Section 25249.6 of the California 
Health & Safety Code ("Proposition 65*') states: "No person in 
the course of doing business shall knowingly and intentionally 
expose any individual to a chemical known to the state to cause 
cancer or reproductive toxicity without first giving clear and 
reasonable warning to such individual...." 

AYS' investigation of your company indicates that 
Lenmar 's products are being used in California with inadequate 
Proposition 65 warnings. An appropriate Proposition 65 warning 
is required for all products that expose users to chemicals known 
to the state of California in this state to cause cancer and 
birth defects, or other reproductive harm. Lenmar knows or 
should have reasonably known that by supplying the General 
Services Administration ("GSA") , which has substantial operations 
in California, exposures to certain Proposition 65-listed 
chemicals would occur in California. 

Furthermore, Lenmar remains liable if the end users of 
its products are government employees. Proposition 65 does not 
provide any exemption for a company that exposes government 
workers to chemicals listed pursuant to Proposition 65. 





Robert s. Klein 
March 15, 1995 


page 


I should also point out that the product indicated in 
AYS' notice letter dated December 9, 1994 (Product Number P-820 
TT-L-32A) , was offered by way of example* AYS' investigation 
includes all of Leninar's products sold or used in California that 
contain Proposition 65 chemicals. 

AYS' primary goal is to achieve complete Proposition 65 
compliance with respect to Lenmar's products sold and used in 
California. To this end, AYS would prefer a quick and amicable 
settlement of this matter to expensive and time consuming 
litigation. Please contact me by March 24, 1995, in order to 
discuss this matter further. 

Thank you. 


Very truly yours. 


/I 



Jill '•H. 



cc: Clifford A. Chanler 

Eric Somers 


/Cl 'c 
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There is growing evidence that innovative environmental management 
can result in improved competitiveness. The alternative of opposition to 
environmental regulations has drained resources away from productive 
solutions, 

I am studying the relationships among environmental regulations, 
innovative responses, and business performance. Given the importance of 
environmental issues and regulations in your industry, the results of my study 
may be of interest to you. If you wish to receive a summary of the results when it 
is completed, please fill out the enclosed questionnaire and return it in the 
enclosed postage-paid envelope by March 10. 1996. Of course, your responses 
will be kept strictly confidential. 


Thank you in advance for your cooperation. 
Sincerely, 


OP 

H4Tt-0k-(.i4-i- fyn'ir 4' <^o A-T‘-'i i--) 
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Neomi Karagozoglu 

Professor of Strategic Management 
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GOLDEN 


Golden Artist Colors, Inc. 

■S8 Bel Rcao 

■New Bs'lm. NY 13411-9527 USA 

=hone:6C7-8J’-6l54 

-ax' 607-847-6767 

B-Mal. gcidnart ggoldenpaiDts.com 

vA'.’w.coldenpa.nts.ccm 


STATEMENT OF MARK GOLDEN 

United States House of Representatives Committee on Small Business 
The Effect of Proposition 65 on Small Business 
October 28, 1999 

Chairman Talent and Members of the Committee: 

My name is Mark Golden. 1 am President of Golden Artists Colors, Inc., a family^-owned 
company that manufactures acrylic water-based paints primarily for professional artists, art 
colleges and high schools. We are headquartered in Columbus, New York and have annual sales 
of about ten million dollars. 

First, I would like to thank you for this opportunity to tell the Committee about my 
company’s experience with private enforcement of California’s Proposition 65. 1 hope that this 
information will help the Committee to solve the problems that Proposition 65 causes for small 
companies like mine. We invest substantial time and money in product safety. The money we 
spent and will have to spend to defend lawsuits under Proposition 65 takes critical resources 
away from our company and from job growth. In fact, it potentially will cost jobs and employee 
benefits, and could jeopardize the very existence of my company. 

Golden Artist Colors is a family business. My father and I founded the company in 
1980, beginning with just two employees, namely my wife and my mother. We currently 
employ over 100 people in a rural area of New York. We pride ourselves in our “employee 
friendly” policies. We provide our employees with subsidized child care, education allow'ances, 
40 IK plans, profit sharing and full health benefits. 


Golden Artist Colors is recognized as a good corporate citizen. In 1 996, the Small 
Business Administration selected me as Small Business Person of the Year for New York State. 
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Also in 1996, at President Clinton and Vice President Gore’s invitation, I participated in the 
Forum on Corporate Citizenship held at the White House. In 1997, NBC Nightly News 
highlighted Golden Artist Colors as a successful small business. Last year, Fortune Magazine 
selected me to appear in a video series on small business. I have attached as Exhibit A a short 
summary of some of our company’s accomplishments. 

Golden Artist is a strong advocate for product safety. In the early 1980s we accepted 
the responsibility of working in concert uith material scientists, artists, consumers, other artist 
paint manufacturers and the Art and Creative Materials Institute (“ACMF’), to develop a 
voluntary standard for product labeling. The result was the development of ASTM D-4236. a 
uniform standard for the evaluation and labeling of art materials for acute and chronic health 
hazards. Subsequently, w^e began providing our customers with appropriate information 
regarding our products’ safe use long before federal law required it through the incorporation of 
ASTM D-4236 into the Federal Hazardous Substances Act (“FSHA”), as amended by the 
Labeling of Hazardous Art Materials Act (“LHAMA”). We continue to actively participate in 
the ASTM committee that oversees ASTM D-4236, assuring that it remains current with the 
developing scientific body of toxicological information. 

Golden Artist complies with the LHAMA requirements through participation in the 
ACMI certification program, which covers even broader health requirements than LHAMA, 
We submit the formulas of our products to a board-certified toxicologist, who reviews the 
formulations and advises us of the appropriate health labeling for each product. We implement 
the toxicologist’s directives through our Director of Safety and Compliance and our Label 
Group, whose duties include ensuring that the appropriate language is placed on the product 
labels. With very few exceptions, our products have been deemed safe for use by people of all 
ages. This information is relayed to consumers by the ACMI “AP” Seal, wEich is recognized 
internationally as assuring safe products. The required health labeling is the result of a 
toxicological review of, among other criteria, the amounts of any potentially toxic substances in 
the products, the bioavailability of those substances and the products’ intended use, including 
foreseeable misuse. (Because of the expansive nature of this toxicological review-, the ACMI 
certification program ultimately is more comprehensive than the Proposition 65 scheme.) In 
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fact, many school organizations, including the Self-Insured Schools of California, strongly 
recommend that school districts purchase only ACMI “AP” certified products. 

Despite providing warnings required under LHAMA through the ACMI certification 
program, we nevertheless became the target of a threatened Proposition 65 private 
enforcement action. It came as a great shock to learn that fellow art materials manufacturers 
were being sued in a California Proposition 65 lawsuit alleging that they had provided improper 
health warnings. We contacted our toxicologist to discuss the potential health impacts of our 
company's products that were in the same category' as the defendants’ products at issue in the 
law'suit, including our cadmium-containing paints. (We sell our cadmium-containing paints at 
the insistence of our professional painter customers, who tell us they have no other way of 
achieving the proper shades of color for their work.) These products, which already have been 
reviewed under LHAMA through the ACMI certification program, have received the “AP“ Seal 
and are labeled with instructions for proper use. (Attached as Exhibit B are copies of 
representative labels.) The toxicologist assured us that any potential exposures to the Proposition 
65 chemicals in these products were below the levels of significant risk as defined by Proposition 
65, and therefore should be exempt from Proposition 65 labeling. 

We had a choice: to face a similar lawsuit and fight it on the merits or to join the other 
manufacturer defendants in settling the pending lawsuit. We decided to opt into a settlement 
of the lawsuit pending against the other manufacturers, and to be protected by the settlement 
those parties were negotiating. We made this decision because of the great burden of proof that 
Proposition 65 places on defendants to show that any exposures are below the applicable 
Proposition 65 levels of significant risk, and the costs of meeting that burden of proof. And, 
although we had thought that compliance with LHAMA and participation in the ACMI 
certification program would protect our industry from Proposition 65 enforcement actions, it 
became clear that proving this in court also would be too costly for us. 

Rather than jeopardizing our business and the responsibility we have to our employees, 
we agreed to settle the lawsuit. The substantial amount of money it would take to fight the 
lawsuit on the merits — even if we won — would be money that otherwise would be directed to 
business development, creating new jobs, meeting our payroll, paying health insurance 



premiums, and providing all the other benefits we give our employees. Paying to fight the 
lawsuit would not be a good use of diose funds. And, if we lost the lawsuit, our company would 
be subject to penalties of up to S2500 per day of wolation for each product used by any 
California user. All told, this sum represents such a substantial amount of money that, even if we 
were able to stay in business, we likely would have to reduce jobs or even the benefits - 
including health insurance - we provide our employees. 

Even though we have settled the original lawsuit, we have received a new Proposition 
65 Sixty-Day Notice of Intent to Sue from yet another “citizen enforcer, who is threatening to 
sue us regarding the same products that are covered by the settlement. Unfortunately, the 
settlement agreement, which was incorporated into a court-approved Consent Judgment, has not 
automatically put a halt to the second, duplicative action. This second citizen enforcer still may 
cause us to spend more money and more resources on litigation, despite the clear language of the 
Consent Judgment which incorporates our settlement. (I have attached as Exhibit C a copy of 
the Consent Judgment.) We fear that this cycle of costly litigation might never end, even though 
we continue to expend substantial time and resources in complying with FSHAUHAMA. 

The warnings required under our settlement are unnecessary and inappropriate, and 
will critically hurt our sales. Under the terms of the Consent Judgment that was entered as part 
of the settlement in the original case, we are required to provide certain Proposition 65 warnings 
on our products. These new warning requirements could cost our company about $240,000 to 
implement. (Attached as Exhibit D is a worksheet that breaks down this cost.) At best, these 
warnings potentially are unnecessaiy' and confusing. At worst, these warnings could create a 
false, inappropriate concern about a chronic health hazard. Additionally, we anticipate that these 
warnings will cause us to lose about $400,000 a year in sales to our school customers alone, even 
though we have sold these customers the same products in the past. Yet, our products meet the 
Consumer Product Safety Commission-approved toxicological criteria, which assures us that the 
products pose no threat to the health of the people who use them. Still, as a small business, w'e 
had no choice other than to settle. Our costs now are real and not just potential. These 
conflicting health wuming regulations puts our company in real jeopardy. 
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Proposition 65 has affected us in other negative ways. Since it may be impossible to 
control which of our products are distributed to specific states, we must place Proposition 65 
warnings on each product, even those that never enter California. As a result, consumers all over 
the nation will see these potentially confusing or even inaccurate labeling on our products. 
Moreover, the placement of Proposition 65 warnings on the same products that previously did 
not bear such warnings diminishes our credibility with our customers, without any 
accompanying benefit accruing to them. It is clear that our small business will suffer. 

Proposition 65 may force us to stop selling our products in California. Because of 
these burdens that Proposition 65 places on us, we are reviewing ways to avoid selling any 
products in California, a market representing almost one million dollars per year in sales. This 
may be the only way we can maintain any school sales and avoid conflict regarding products we 
sell elsewhere. It would certainly be the only way we can avoid being sued over and over again 
in California for the same alleged violations. 

Proposition 65 lawsuits against companies complying with LHAMA are not enhancing 
public health. Ours is the only consumer product industry that requires toxicological review of 
products before sale. We have always believed that by complying with the ACMI certification 
program and LHAM.A, and having our products reviewed by board-certified toxicologists who 
advise us of appropriate health warnings, we would be doing our best to ensure that our products 
are used safely, no matter w'here in the world our products are used. We strongly believe in the 
need to hold industry, large and small, accountable for the protection of public health. We 
believe as an industry that the United States Congress validated our approach with the LHAMA 
amendment of FSHA, and we comply with that federal law’s requirements. In exchange, we ask 
that we be protected from the economic jeopardy made possible by Proposition 65. 

Thank you again for providing me with this opportunity to give you one small company’s 
perspective on Proposition 65. 


5 
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GOLDEN 


Biography 

Education; 


Personal: 


October, 1999 

CURRICULUM VITAE 
Mark Golden 

University of Rochester 
Graduated Bachelor of Arts. 1976 
Major; Neural Sciences 

Mamed, wife Barbara, (principle in Golden Antst Colors) 
Children. Calien 14, Emma 12 
Address:£arlville, NY (“Small Town USA") 


Golden Artist Colors History 

Mark Golden, President and original founder of Golden Artist Colors, Inc. nas been creating 
products by working directly with artists for over 19 years. Mr Golden s company started with 
four people, in a cow bam on his parents retirement home in rural Upstate New York, Presently, 
Golden Artist Colors employs over 100 people, making and distributing products for professional 
artists worldwide. 

The company started by making and delivering custom products for Artists in 
Manhattan, Mr, Golden started by visiting the clients with whom his father worked duiiny his 50 
years career as a paint maker and partner with Leonard Bocour The original customers 
included; Jules OlitskI, Larry Poons, Helen FrankenUialler. Frank Stella, Ken Noland and others. 

Golden continues to produce Custom Products for Artists, Conservalois, Museums in a 
one of a kind custom production facility. Golden Aiiist Colors produces 5 lines of acrylic products 
and hundreds of unique mediums and products for the industry. 

Professional Accomplishments: 

Mr, Golden has been a guest lecturer at the Smithsonian institute in Washington D.C, 
the Tate Gallery in London, the College Arts Association convention, a keyiiole speaker at the 
symposium "Polymers in Museums* sponsored by the American Chemical Society as well as 
lecturing in colleges world wide on issues surrounding modem synthetic coatings. Mr, Golden 
presented the history of Golden Artist Colors and its influence on the arts at the National 
Museum of American History in Washington. DC. a symposium called "The Colors of invention, 
An Exploration of Color, Technology and Culture*. Mark Golden has co-authored several 
technical papers on issues dealing with conservation of acrylic paint and paintings. 

Personal Achievements 

Mr. Golden was selected by the Small Business Administiation as the 1996 Small 
Business Person of the Year for New York Slate. He was invited by President Clinton and Vice 
President Gore to participate atong with 150 other businesses, to a Tuiuin on Corporate 
Citizenship held at the White House, for his activities in creating a business that exemplifies the 
spirit of corporate citizenship in creating a work environment lhat values all employees. Mark 
Golden and his company were highlighted in 1997 on NBC Nightly Nows as a successful small 
business. In 1998 Mr. Golden was selected by Fortune Magazine to appear in a video senes on 
small business. 


University Guest Lectures; 

Maryland institute of Art. Corcoran School of Art. Washington, Queen's University, 
Ontario, I nndon School of Art, San Francisco Art Institute. University of Miami, University of 
Buffalo, New York, University of Rochester, New York. Univei^ity of Syracuse, New York, 
Hamilton College, New York, Colgate University, New York. Pratt Art Institute, New York, New 
York University, New York. 
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DISCLOSURE 

Pursuant to Rule XI, clause 2(g)(4) of the Rules of the House of Representatives, I, Mark 
Golden, make this disclosure as on behalf of Golden Artist Colors, Inc. 

Golden Artist has received the following federal grants; 


Loan Source 

Amount 

Date 

SBA Loan #GP 9223 773005 

$300,000 

3/24/97 

SBA Loan #GP 134952 4005 

$405,000 

9/17/97 

HUD Small Cities Loan 

$208,000 

2/18/97 
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GOLDEN ARTIST COLORS, INC. 

“From the beginning of this business. Golden Artist Colors, Inc. has been 
dedicated to the business ethic - if we produce the best product and provide the 
best service, we will win. We are committed to being a good employer, to being a 
good neighbor in our community, and being a valued asset to the artist 
community, worldwide.'" 

Golden Artist’s Working Philosophy 


Every day, we at Golden Artist carry out our Working Philosophy, We strive to 
be the best employer and neighbor, and a valuable contributor to the artist community. 

• Our company was the first to put on our product labels the chemical description of 
each pigment we manufacture. The MSDS’s we have developed have been used 
as models for others in our industry, as well as a model for several colleges. Our 
labels have been also used as a model of excellence by some of the most active 
advocates for artist safety, namely Mike McCann, author of "Artist Beware" and 
Monona Rossol, Director of Arts, Crafts and Theatre Safety, also author of "The 
Artist's Complete Health and Safety Guide". 

• We have an active paint reclamation program ("Seconds Program") throughout 
the facility through which we donate to art groups around the world any paint 
collected from the manufacture process which does not meet our quality 
specifications. 

• We have developed a micro-scale water treatment process that allows individuals 
and entities to avoid disposing of paint solids down the drain. Last year we won a 
New York State grant for developing a new process to completely reuse our 
process wastewater. 

• Our company has contributed to our county’s hazardous waste program by 
screening latex paint for our residents, remixing and reconstituting those paints, 
and then donating the resulting paint to non-profit organizations throughout the 
county. This program has been so successful that we have been requested by 
neighboring counties to recycle their latex paint as well, which has meant literally 
thousands of gallons of leftover paint not going to the landfill. 

• We have opened our business to support community forums on Y2K readiness, 
alternative agriculture, and we have acted as a satellite class room for our local 
community college. We have participated in Welfare to Work programs as well 
as in an active School to Work program. 
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1 Robert C. Goodman (State Bar No. 111554) 
Goodman/Kang LLP 

2 177 Post Street, Suite 600 
San Francisco, CA 94108 

3 Telephone: (415) 777-2210 

4 Attorneys for Plaintiff 


ENDORSED 

FILED 

San FrgnelMco County Superior Court 

OCT - 7 1999 


ALAN CARLSON, Clerk 

ly, KEVIN R DOUGHERTY 

Deputy Oers 


7 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

8 

COUNTY OF SAN FRANCISCO 

9 

10 

11 PUBLIC MEDIA CENTER, 

12 Plaintiff, 

13 vs. 

14 UTRECHT MANUFACTURING 
CORP., et al., 

1 5 

Defendants. 

16 

17 

18 

19 1. Introduction 

20 1.1 On or about July 29, 1998. the Public Media Center (“PMC”) served. 

21 via certified mail, a notification to the California Attorney General, various 

22 District and City Attorneys, and certain private businesses pursuant to Health and 

23 Safety Code section 25249.7(d) alleging that such businesses were in violation of 

24 California Health and Safety Code section 25249.6 because they, through 

25 marketing of certain paint products allegedly exposed residents of the State to 

26 chemicals listed under California Health and Safety Code section 25249.5 e^ sea. 

27 ( Proposition 65 ) without first providing those residents with clear and 

28 reasonable warnings (“Notice Letter”). PMC subsequently served several 


) Case No. 30648 1 
) 

) [PROPOSED] CONSENT JUDGMENT 
) 

) Date: October 7, 1999 

) Time; 11:00 a.m. 

) Dept.: 301 

) Judge: Hon. David A. Garcia 

) 

) -Action Filed: September 16, 1999 
) Trial Date: None Set 
) 

) 
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1 additional and supplemental Notice Letters covering additional businesses and 

2 additional allegations. 

3 1.2 Utrecht Manufacturing Corporation, Utrecht Manufacturing 

4 Corporation of California, Binney & Smith, Inc., Colart Americas, Inc. (aka 

5 Winsor and Newton), Royal Talens, B.V., Canson-Talens, Inc., Koh-I-Noor, Inc., 

6 Jack Richeson & Co., Inc., Qaler-Rowney Ltd., Golden Artist Colors, Creative Art 

7 Products Co., Sennelier-Sauer, H. Schmincke & Co., HK Holbein Inc., Old 

8 Holland Classic Colours, and Martin F. Weber Co., and certain of their respective 

9 divisions and brands, are among the businesses that were named in and received 

10 the Notice Letter, and are herein referred to as “Settling Defendants.” 

11 1-3 On September 16,1 999, PMC, acting in the public interest pursuant to 

12 Health and Safety Code section 25249.7(d) and on behalf of the general public 

13 pursuant to Business and Professions Code section 17204, filed a complaint in the 

14 San Francisco County Superior Court containing Proposition 65 and Unfair 

15 Competition .Act claims against some of the Settling Defendants based on the 

16 allegations contained in the Notice Letter. On October 4, 1999, the PMC amended 

17 its complaint and named additional defendants who are Settling Defendants 

18 hereunder. 

19 1.4 For the purpose of avoiding protracted litigation, the parties have 

20 exchanged information concerning the claims asserted and factual matters alleged 

21 in the Notice Letters and the Complaint and now enter into this Consent Judgment 

22 as a full and final settlement of all claims that were raised or which could have 

23 been raised in the Complaint based on the facts alleged therein or in the Notice 

24 Letters. 

25 1.5 Nothing in this Consent Judgment shall be construed as an admission 

26 by any party of any fact or issue of latv; nor shall compliance with the Consent 

27 Judgment constitute or be construed as an admission by any party of any fact or 

28 

_ 
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1 issue of law. Nothing in the Consent Judgment shall prejudice, waive or impair 

2 any right, remedy or defense the Settling Defendants may have in any other or 

3 future legal proceedings. However, this Paragraph shall not diminish or otherwise 

4 affect the obligations, responsibilities and duties of the parties under this Consent 

5 Judgment. 

6 2. Jurisdiction 

7 2.1 For purposes of this Consent Judgment only, the Parties agree that: 

8 2.2 The Court has jurisdiction over the allegations of violations contained 

9 in the Complaint and personal jurisdiction over each of the Settling Defendants. 

10 2.3 The Court is the proper venue for resolution of this Action. 

1 1 2,4 The Court has jurisdiction to enter this Consent Judgment as a full and 

12 final judgment, resolving the claims which were or could have been raised in the 

13 Complaint based on the facts alleged therein or in the Notice Letters. 

3. Injunctive Relief: Clear and Reasonable Warnings 

15 3.1 Settling Defendants shall provide Proposition 65 warnings in the 

16 manner set forth in Paragraphs 3.2 through 3.10 below in conjunction with the sale 

1 7 of any of “Covered Products” as defined herein. For purposes of this Agreement, 

18 the term “Covered Products” shall mean any and all paints (including, without 

19 limitation, acrylics, alkyds, gouaches, oils, and water colors) and pigments 

20 manufactured, sold, and/or distributed by a Settling Defendant for use in 

21 California which contain: 1) lead, 2) cadmium, 3) any other Proposition 65-Iisted 

22 chemicals, including, but not limited to certain forms of cobalt and nickel, where 

23 such are listed as ingredients on the product’s Material Safety Data Sheet 

24 (“MSDS”) and/or label, or 4) any other Proposition 65-iisted chemicals w’hich are 

25 otherwise knovvn to be present in an amount requiring a health warning under the 

26 Labeling of Hazardous .-^rl Materials Act (“LHAMA’*), 15 U.S.C. \277 et seq. 

27 

28 

3 
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1 3.2 Revisions to Permanent Labeling For Covered Products : By no later 

2 than one year after entry of this -Consent Judgment, Settling Defendants shall 

3 revise the labeling for Covered Products manufactured for sale in the State of 

4 California to include the warning language specified in Paragraphs 3.3 through 3.9 

5 below (as respectively applicable to a particular Covered Product’s formulation). 

6 Settling Defendants shall not thereafter ship such Covered Products, or cause such 

7 Covered Products to be shipped, into California without such revised labeling. 

8 The applicable warning language shall be printed in a type size and style that is as 

9 conspicuous as, but not necessarily any more prominent than, other health effects 

10 information printed on the Covered Product’s label. The type size requirements 

11 specified in 16 C.F.R. § 1500.121 shall be deemed to satisfy the type size 

12 requirements of the preceding sentence. 

^3 3.3 For Covered Products containing cadmium and which are paints, the 

14 warning shall state; 


WARNING: DO NOT SPRAY APPLY - This product 
contains cadmium, a chemical known to the State of 
° California to cause cancer by means of inhalation. 

17 If space limitations on containers holding less than 7.5 mililiters preclude use of 

18 the warning language required by this Paragraph in the manner required by 

19 Paragraph 3.2 above, a Settling Defendant may omit the word “This.” 

for Covered Products containing cadmium and which are pigments, 
21 the warning shall state: 


W'ARNING: This product contains cadmium, a chemical 
known to the State of California to cause cancer. 


3.5 For Covered Products containing lead and which are either paints or 
pigments, the warning shall state; 

W.ARNING: This product contains lead, a chemical 
known to the State of California to cause cancer and birth 
defects or other reproductive harm. 
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3.6 For Covered Products containing chemicals other than cadmium or 

lead which are listed under Proposition 65 as carcinogens (including, but not 

limited to certain forms of cobalt and nickel) and which are either paints or 

pigments, the warning shall slate: 

WARNING: This product contains a chemical known to 
the Stale of California to cause cancer. 

3.7 For Covered Products containing chemicals other than cadmium or 

lead which are listed under Proposition 65 as reproductive toxicants and which are 

either paints or pigments, the warning shall slate: 

WARNING: This product contains a chemical known to 
the State of California to cause birth defects or other 
reproductive harm. 

3.8 For Covered Products containing chemicals other than cadmium or 
lead which either singly or in combination are listed under Proposition 65 as both 
carcinogens and reproductive toxicants and which are either paints or pigments, 
the warning shall state: 

W'ARNING: This product contains chemicals known to 
the State of California to cause cancer, and birth defects 
or other reproductive harm. 

3.9 Interim Signage for Covered Products in Inventory : To address 
Covered Products in, or that may placed in, inventory in California prior to the 
implementation of revisions to permanent labeling required by Paragraph 3.2, 
Settling Defendants, or an entity acting on their behalf, shall, by .no later than 
sixty (60) days after receipt of notice of entry of this Consent Judgment, mail to 
the central purchasing office for retail stores with whom they transact business for 
sale of Covered Products in California: 1) at least five (5) copies of the sign 
contained in Exhibit A (hereinafter ‘‘Warning Sign”), printed on 65 pound cover 
stock and 2) a letter explaining the w^arning program and providing posting 
instructions. The Warning Sign shall be by 11” in size and shall have the 

5 
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1 exact content, form, and print style as Exhibit A. The letter and posting 

2 instructions referred to in this paragraph shall contain the text shown in Exhibit B, 

3 and shall contain no further information or statements without the advance written 

4 approval of the California Attorney General’s Office. A Settling Defendant that 

5 has complied with the terms of this paragraph in good faith, and which has not 

6 advised a retailer to the contrary, shall not be found to have violated this Consent 

7 Judgment where a retail store, distributor, or any other person required to post the 

8 warning signs required by this paragraph fails to properly post such warnings. 

5 3.10 Warnings for Occupational Exposures : A Settling Defendant shall, in 

10 addition to complying with the warning provisions of Paragraphs 3.2 through 3.9 

1 1 above, revise the Material Safety Data Sheet (“MSDS”) pertaining to each Covered 

12 Product to include the applicable warning language specified in Paragraphs 3.3 

13 through 3.8 above. Settling Defendants shall distribute final .MSDSs incorporating 

14 applicable warning language in the normal course of business within one hundred 

15 and eighty (180) days after receipt of notice of entry of this Consent Judgment 

Alternative Warning Requirements. If any other Proposition 65 

17 warning language or method is permitted by the courts or Attorney General of the 

18 State of California with any person or entity which manufactures, distributes, or 

19 sells Covered Products addressed by this Consent Judgment, then a Settling 

20 Defendant, may at its sole option, give warnings on the same terms. 

4. Duties Limited to California 

22 The warning requirements contained in this Consent Judgment shall have no 

2j> effect on Covered Products sold by Settling Defendants for use outside of the State 
24 of California. 

5. Statutory Penalty Payment 

7.1 Settling Defendants, or an entity acting on their behalf, shall, within 
27 thirty (30) days after receipt of notice of entry of this Consent Judgment, 

2 8 

6 
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1 collectively pay the sum of $12,500 in statutory penalties pursuant to Health and 

2 Safety Code Section 25249.7(b). 

3 5.2 Seventy-Five (75) percent of the funds required by Paragraph 5. 1 shall 

4 be paid to the California Attorney General pursuant to Health and Safety Code 

5 Sections 25192(a)(1) and (3). 

6 5.3 The remaining twenty-five (25) percent of the funds required by 

7 Paragraph 5.1 shall be paid to PMC pursuant to Health and Safety Code Sections 

8 25192(a)(2). 

9 6. Restitutionary Relief/Cy Pres Remedy 

6.1 Settling Defendants, or an entity acting on their behalf, shall, within 
1 1 thirty (30) days of receipt of notice of entry of this Consent Judgment, collectively 

12 pay the sum of $125,000 to be used for projects and programs designed to educate 

13 artists on safe use and handling practices for art materials containing lead, 

14 cadmium and/or other chemicals listed under Proposition 65. PMC shall design 

15 and implement such programs and projects and, in so doing, will use its best 

16 practicable efforts to obtain input from and consult with the Council For Art 

17 Education and other non-profit organizations with knowledge in the field. The 

1 8 PMC shall also, within two years of the date of entry of this Judgment by the 

19 Court, provide the California Attorney General’s office and the Settling 

20 Defendants’ counsel of record with a letter report briefly describing: 1) the 

21 programs and projects it has undertaken pursuant to this Paragraph, 2) a general 

22 evaluation of their effectiveness, and 3) an accounting of the funds it has 

23 expended pursuant to this Paragraph. 

7 . Attorneys’ Fees 

-5 Within thirty (30) days after receipt of notice of entry of this Consent 

26 Judgment. Settling Defendants, or an entity acting on their behalf, shall 

27 collectively pay the sum of $36,250 to the law firm of Goodman/Kang LLP as 

28 
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1 reimbursement for PlaintifFs investigative and experts’ costs and attorneys’ fees. 

2 Except as specifically provided in this Consent Judgment, each side shall bear its 

3 own costs and attorneys’ fees. 

8. Modification of Consent Judgment 

5 This Consent Judgment may be modified by written stipulation of the 

6 Plaintiff and the Settling Defendant(s) to whom the modification applies and upon 

7 entry of a modified Consent Judgment by the Court thereon, or upon motion of the 

8 Plaintiff, the Attorney General, or any Settling Defendant as provided by law and 

9 upon entry of a modified Consent Judgment by the Court. The California Attorney 

10 General’s office shall be served with a copy of any stipulation or motion brought 

11 before the Court by the Plaintiff and/or a Settling Defendant pursuant to this 

12 paragraph. 

9. Enforcement of Consent Judgment 

l'^ The Plaintiff or the California Attorney General may, by motion or order to 

15 show cause before the Superior Court of San Francisco, enforce the terms and 

16 conditions contained in this Consent Judgment. 

10. Application of Consent Judgment 

IS 10.1 The obligations of this Consent Judgment shall apply to and be 

19 binding upon plaintiffs, acting in the public interest pursuant to Health and Safety 

20 Code section 25249.7(d) and on behalf of the general public pursuant to Business 

21 and Professions Code section 17204, and the Settling Defendants and the 

22 successors or assigns of any of them. Pursuant to the recent decision in American 

23 International Industries v. Superior Court (Urbach), 72 Cal.App.4th 1384 (1999), 

24 the terms of this Consent Judgment were submitted to and discussed with the 

25 California Attorney General’s office by the Settling Defendants prior to the entry 

26 of this Consent Judgment by the Court. The final terms of this Consent Judgment 

27 reflect various modifications of prior drafts made to address comments provided to 

28 
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1 the Settling Defendants by the Attorney General’s office. A copy of this final 

2 version of the Consent Judgment has been served on the Attorney General’s office 

3 together with advanced notice of the parties’ intent to present it to the Court on 

4 Thursday, October 7, 1999 (See Exhibit D). 

5 10.2 In the event that Proposition 65 is repealed, declared unconstitutional, 

6 or found to be preempted byTederal law with respect to its application to the 

7 Settling Defendants’ and/or their competitors’ or either of their Covered Products. 

8 Settling Defendants shall have no further obligations pursuant to paragraphs 3.1 

9 through 3.10 of this Consent Judgment. 

11. Retention of Jurisdiction 

1 1 This Court shall retain jurisdiction of this matter to implement the terms of 

12 this Consent Judgment. 

12. Authority to Stipulate to Consent Judgment 

14 Each signatory to this Consent Judgment certifies that he or she is fully 

15 authorized by the party he or she represents to stipulate to this Consent Judgment 

1 6 and to enter into and execute the Consent Judgment on behalf of the party 

17 represented and legally to bind that party. Upon execution of this Consent 

18 Judgment by all parties, Plaintiff and/or the Settling Defendants shall serve a copy 

19 of it, together with all of its exhibits, on the California Attorney General. 

20 13. Claims Covered 

21 This Consent Judgment is a final and binding resolution between the 

22 Plaintiff, acting in the public interest pursuant to Health and Safety Code 

23 section 25249.7(d) and on behalf of the general public pursuant to Business and 

24 Professions Code section 17204, and each Settling Defendant and their respective 

25 parents, subsidiaries, affiliates, employees, agents, distributors, retailers, and/or 

26 customers, and the successors and assigns of any of them, of any violation that has 

27 or could have been asserted against any of them based on their alleged failure to 

28 
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1 provide clear, reasonable, and lawful warnings pursuant to Proposition 65 of 

2 consumer, occupational, and/or environmental exposures to chemicals listed under 

3 Proposition 65 contained in Covered Products manufactured, distributed and/or 

4 sold by the Settling Defendants. Compliance with the terms of this Consent 

5 Judgment resolves any issue, now and in the future, concerning compliance by any 

6 Settling Defendant, its parent^ subsidiaries, affiliates, divisions, subdivisions, 

7 brands, employees, agents, distributors, retailers, and/or customers, and the 

8 successors and assigns of any of them, concerning the requirements of Proposition 

9 65 and the Unfair Competition Act with respect to any consumer, occupational, or 
10 environmental exposures associated with chemicals listed under Proposition 65 

1 I contained in Covered Products manufactured, distributed, or sold by the Settling 
12 Defendants, 
i 14. Entire Agreement 

14 The agreement reflected in this Consent Judgment contains the entire 

15 understanding regarding the subject matter of this Consent Judgment and 

16 supercedes all prior understandings and agreements, whether oral or in writing, 

17 regarding the subject matter of this Consent Judgment. 

18 15. Use of Documents 

19 Unless otherwise required by subpoena or court order, the Plaintiff shall not 

20 use or disseminate any documents that any Settling Defendant has provided to it in 

21 the course of this Action or in the course of settlement discussions conducted prior 

22 to or during the course of this Action. Plaintiff shall advise a Settling Defendant 

23 of its receipt of any subpoena or court order requiring it to produce documents it 

24 has received from the Settling Defendant within a reasonable time in advance of 

25 their required production date so as to allows the Settling Defendant an opportunitv 

26 to attempt to obtain a protective order concerning the production and/or further 

27 dissemination of such information. 

'28 
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1 16. Provision of Notice 

2 16.1 When any party is entitled to receive any notice or report under this 

3 Consent Judgment, the notice or report shall be sent by U.S. mail or overnight 

4 courier service to all of the persons and addresses set forth in Exhibit C. Any 

5 party may modify the person and address to whom notice is to be sent by sending 

6 each other party notice in accordance with this paragraph. 

7 17. Individual Obligations 

8 Except as otherwise provided herein, the obligations of the Settling 

9 Defendants pursuant to this Consent Judgment are individual to each of them and 

10 are in no way collective or joint. No Settling Defendant shall be held responsible 

1 1 for the failure of any other Settling Defendant to comply with the terms hereof. 

12 18. Choice of Law 

13 This Consent Judgment shall be governed by and construed under the laws of 

14 the State of California. 

15 19. Effective Date 

16 This Consent Judgment shall become effective when it is entered as a final 

17 judgment by the Court and shall be of no force or effect if it is not so entered. 

18 20. Court Approval 

19 If this Consent Judgment is not approved by the Court, it shall, at the 

20 Settling Defendants’ sole option, be of no force or effect and cannot be used in 

21 any proceeding for any purpose. 

22 21. Execution by Facsimile and/or in Counterparts 

23 The stipulations to this Consent Judgment may be executed together or in 

24 counterparts and/or by facsimile, which taken together shall be deemed to 

25 constitute one document. 

26 

27 

28 
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1 Exhibit B 

2 RETAILER INSTRUCTIONS , 

3 RE: Court-Ordered Proposition 65 Warnings for Sale of Certain Art 

4 Materials in California 

5 Dear Retailer: 

6 This letter contains important information and materials concerning the need 

7 to provide court-ordered warnings for the sale of certain art materials in California 

8 containing chemicals listed under Proposition 65. It is very important that you 

9 read and comply with the following instructions. 

10 Enclosed are signs for posting in your store if, and only if, you currently 

11 sell artists’ paints or pigments in California. If you do not post these signs as 

12 required, you risk further legal action by the Attorney General, District of 

13 City Attorneys, or other private prosecutors, in which substantial monetary 

14 penalties and recovery of the prosecutor’s attorneys’ fees and expenses could be 

15 sought. 

16 These signs are being provided by art material manufacturers and 

17 distributors as part of a court-approved settlement of a legal action brought under 

18 “Proposition 65.” In this legal action, the plaintiff claimed that certain artists’ 

19 prints and pigments containing chemicals listed by the State under Proposition 65 

20 require a warning under Proposition 65 in certain circumstances, such as when 

21 these artists’ paints or pigments are applied by artists contrary to their directions 

22 for use. The companies sued vigorously dispute the plaintiff’s claims, but have 

23 agreed to take various actions to settle the case. 

24 Under the settlement, artists’ paints and pigments containing lead, cadmium. 

25 cobalt and/or nickel, or other chemicals listed under Proposition 65 may continue 

26 to be sold legally in California. Manufacturers of these art materials that are 

27 parties to the settlement will be revising their labeling over the next year to 

28 
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1 include Proposition 65 warnings on the products in question. In the mean time, 

2 they are asking you to post the enclosed warning signs in your California retail 

3 stores as an interim measure. If artists’ paints or pigments are sold in your 

4 California stores, then your must post these signs. Please make sure the 

5 warning sign is placed in a location that is visible to the consumer prior to 

6 purchase, such as at the cash register or adjacent to the area in which these 

7 products are displayed. 

8 YOU WILL BE PROTECTED BY THE TERMS OF THE SETTLEMENT AS 

9 LONG AS YOU POST THESE SIGNS IN YOUR CALIFORNIA STORES BY 

10 JANUARY 31, 2000 AND ENSURE THAT THEY REMAIN IN PLACE FOR AT 

11 LEAST A YEAR. 

12 Not all suppliers are participating in this court-ordered warning program. 

13 Suppliers that are not participating in this program may not be updating the labels 

14 of their art materials with a Proposition 65 warning. Therefore, before you 

15 remove the enclosed warning sign from your California stores, you should 

16 check your inventory to ensure that labels with Proposition 65 warnings are in 

17 place and/or contact your suppliers to determine if they are in compliance with 

18 Proposition 65, since failure to comply could subject you to the legal actions 

19 referred to. above. 

20 If you need additional signs for your store(s), please contact [name of 

21 person or entity distributing sign.s] at [telephone number and/or e-mail 

22 address] to request an additional supply. 

23 
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EXHIBIT D 

PROOF OF SERVICE BY MAIL 

I am employed with the law firm of Morrison & Foerster LLP, whose address 
is 425 Market Street, San Francisco, California, 94105; I am not a party to the 
within cause; I am over the age of eighteen years and I am readily familiar with 
Morrison & Foerster’s practice for collection and processing of correspondence for 
hand delivery and/or for mailing with the United States Postal Service and know 
that in the ordinary course of Morrison & Foerster's business practice the 
document described below will be hand delivered and/or deposited with the United 
States Postal Service on the same date that it is placed at Morrison & Foerster 
with postage thereon fully prepaid for collection and mailing. 

I further declare that on the date hereof I served a copy of: 


NOTICE OF EX PARTE MOTION REt ENTRY OF [PROPOSED] 
CONSENT JUDGMENT 


[PROPOSED] CONSENT JUDGMENT 


on the following by placing a true copy thereof enclosed in a sealed envelope 
addressed as follows for collection and hand delivery by messenger (as 
specifically designated below) and/or for mailing at Morrison & Foerster LLP, 425 
Market Street, San Francisco, California 94105, in accordance with Morrison & 
Foerster’s ordinary business practices: 


Edward G. Weil 

Deputy Attorney General 

State of California Department of Justice 

1515 Clay Street 

Oakland, CA 94612-1413 


I declare under penalty of perjury under the laws of the State of California 
that the above is true and correct. 

Executed at San Francisco, California, this 5th day of October, 1999. 


Millie Calvo 


(typed) 


(signature) 
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Statement of 
Sandra Berg Skommesa 
President/CEO Ellis Paint Company 
Los Angeles, California 
Before The 

Committee of Small Business 
U.S. House of Representatives 
Thursday, October 28, 1999 


Mr. Chairman and Members of the Committee: 

Thank you for the opportunity to speak before you today on the draining effects 
of the bounty hunter provision of California's Proposition 65. Theodore Roosevelt said, 
"The things that will destroy America are prosperity at any price, peace at any price, 
safety first instead of duty first, the love of soft living and the get rich quick theory of life." 

It is my hope that not only will you see what a mockery groups like As You Sow have 
made of what California voters meant for the betterment of their citizens, but you will 
take action to eliminate this abuse. 

Ellis Paint Company Background: 

Ellis Paint Company - founded in 1887 by the Ellis family, and sold to my family in 
1969 - remains a small, family-owned speciality paint manufacturing company in Los 
Angeles, California. We have $1 8 million in annual sales, and we employ approximately 
85 people. 

My testimony is not about a company that cannot comply with complicated, 
over-burdensome rules and regulations because of our size. Quite the contrary, 
although Ellis Paint Company may be small and family-owned, we are a proactive and 
solution-oriented company. Early in the regulatory process, my father and I took a strong 
position on being a leader in environmentally responsible products, not only by 
developing products for the compliant marketplace, but also in taking an active part in 
assisting our customers in understanding and complying with the rules and regulations 
required as the result of using our product line. 

What can a small company do to be part of the solution? 

Ellis Paint Company is a leader in environmental solutions with the development, 
and customer assistance, in compliant products; hazardous material and hazardous 
waste management alternatives; plus health, safety and environmental training 
programs to ensure the correct use of our products. 

In 1 980, Ellis began o solvent recycling program for the autobody refinishing 
market. Over the last 1 9 years we have recycled over a half million gallons of solvent. 
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using the recycled solvents back in our manufacturing process, and fuel blending the 
paint waste into a supplemental fuel for cemenf kilns. 

Today we offer a full range of hazardous waste management programs, including 
product recycling, waste minimization and health, safety and environmental training for 
our employees, our customers and the agencies we work with. 

Additionally, our commitment to the development of compliant coatings has 
been just as aggressive. Beginning with the 1 985 South Coast Air Quality Rules and 
Regulations, we developed products which not only met the regulation requirements but 
were technically usable in the field. Today we continue to manufacture coatings which 
meet the Architectural Rule 1113, Wood Furniture Rule 1 136, and Automotive Rule 1151 in 
a manner which allows our customers to remain competitive and in compliance. 

California's Proposition 65 - The Bounty Hunter Provision 

With a company who is so proactive in their commitment to environmental 
responsibility, how could Ellis Paint have gotten at odds with the bounty hunters of 
Proposition 65? Did we not understand the obligation of product warning for cancer, 
birth defects and other reproductive harm? No, Ellis Paint, in fact, actively warned its 
customers. We became at odds with a bounty hunter group over a comma in our 
warningl 

In November 1 986, when the citizens passed the Safe Drinking Water and Toxic 
Enforcement Act, or Prop 65 as it is more commonly known, Ellis Paint Company did not 
think twice about our labeling responsibility. Even though the law grandfathered in all 
products manufactured prior to its implementation, we. however, wanted every possible 
gallon for sale to be labeled. We required our warehouse people to sticker our current 
inventory, as well as the new materials, until we could change our labels to include the 
Prop 65 warning. We also sent letters and stickers to our independent paint dealers, so 
they would label our existing product in their stores. As with many of the regulations, we 
exceeded what was required for us, and ahead of scheduled time requirements. 

The wording for Prop 65 was fuzzy at best. The California Attorney General's office 
suggested a "safe harbor" warning language; 

This product contains chemicals known to the State of Caiifornia to 
cause cancer. 

This product contains chemicals known to the State of California to 
cause birth defects and other reproductive harm. 

Many of our products contained chemicals which would require both cancer and 
the birth defect warnings. To complicate matters, paint labels are so crowded with a 
multitude of information - from product use, product application, health and safety 
issues - all competing for a limited amount of label space. In order to accommodate all 
the regulatory and product labeling requirements, we made a decision to use the safe 
harbor warning with a single risk of either cancer or birth defects, and combined the two 
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warnings in the cases where a product represented both a cancer and birth defect risk. 
For those products which represented both risks, our warnings stated: 

This product contains chemicals known to the State of California to 
cause cancer, birth defects and other reproductive harm. 

Ellis Paint Company was satisfied we had met all requirements of labeling for Proposition 
65 in both the spirit and the letter of the law. 

Unfortunately the environmental group of As You Sow did not think so. On 
January 9, 1 995 they filed a "60 Day Notice" stating our warning was not clear and 
reasonable. Specifically the comma in our warning between cancer and birth defects 
made our warning unclear. 

I had been aware of As You Sow and their attorney Cliff Chanler. This 
environmental group began as a Proposition 65 "start up". It had no existence prior to 
Proposition 65 and its entire reason for existence was to collect money from industry 
under threat of lawsuit. But I felt comfortable they had met their match, because I was 
not only in compliance, but proactive. What 1 failed to realize is the bounty hunter 
provision is not about protecting the consumer or the environment-it is about lawyers 
making money. 

After As You Sow's initial investigation, they offered to settle the case for $5,000.00. 
Stubbornly I refused, deciding to stand on my company's principles, and knowing As You 
Sow would come to realize the bounty hunter provision was included as a mechanism 
for negligent companies, not companies who had worked hard to be in compliance. 

We offered to change our warning to suit their interpretation of clarity by dropping the 
comma and adding the word "and" - but I would not pay them a fine which was not 
warranted. 

Against my attorney's advice, I stood firm. However, after many months of 
discovery , hundreds of employee hours and no end in sight, my attorney convinced me 
to settle with As You Sow. The settlement included a donation of $1 7,000 to As You Sow 
for the Sierra Club Legal Defense Fund; plus attorney fees of $1 4,500 to Cliff Chanler of 
Chanler and Associates. The total cash cost to my company was $54,000- which 
included my attorney fees-plus the hundreds of employee hours. To put the dollars 
spent in perspective, Ellis Paint's net income before taxes in 1 995 was a loss of $1 78,448 
on sales of $ 1 3,35 1 ,000. 

I am a California voter, as well as a business executive. I can assure this 
committee that as a voter, it was not my intention to pass into law an avenue for a few 
to extort hard earned income from businesses of any size. This practice robs resources 
from businesses, the communities in which we work, and the State, of vital revenues. I 
believe Henry Ford II when he said, "What's right about America is that although we have 
a mess of problems, we have a great capacity-intellect and resources-to do something 
about them." Please, we must remedy this blatant misuse of the bounty hunter provision 
of Prop 65. 
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TESTIMONY OF U.S. CONSUMER PRODUCT SAFETY COMMISSION 
OCTOBER 28, 1999 

U.S. HOUSE OF REPRESENTATIVES COMMITTEE ON SMALL BUSINESS 
Mr. Chairman, and members of the Committee, I am Ann 
Brown, Chairman of the U.S. Cons\imer Product Safety 
Commission ("CPSC") . With me today is Jeff Bromme, the 
Commission's General Counsel. I am pleased to have the 
opportunity to present the Commission's testimony. 

Congress enacted the Federal Hazardous Substances Act 
("FHSA"), 15 U.S.C. § 1261 ^ seq. , in 1960 and transferred 
responsibility for enforcing that act to the Commission in 
1972, when the Commission was created. Section 18 of the 
FHSA describes when a federal labeling rule would preempt a 
state labeling rule. 15 U.S.C. § 1261 note. In pertinent 
part, that section provides: 

[I]f a hazardous substance or its packaging is 
subject to a cautionary labeling recpiirement 
under section 2 (p) or 3 (b) designed to protect 
against a risk of illness or injury associated 
with the substance, no State or political 
subdivision of a State may establish or continue 
in effect a cautionary labeling requirement 
applicable to such substance or packaging and 
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designed to protect against the same risk of 
illness or injury unless such cautionary labeling 
requirement is identical to the labeling 
requirement under section 2 (p) or 3(b). 

15 U.S.C. § 1261 note (b)(1)(A). 

Subject to certain exceptions, this means that if a 
label is required under the FHSA, neither California nor 
any other state could require a label directed to the same 
risk of injury or illness unless that label were identical 
to the FHSA label. 

In 1986, California voters approved Proposition 65. 

It imposes the following warning requirement: "No person 
in the course of doing business shall knowingly and 
intentionally expose any individual to a chemical known to 
the state to cause cancer or reproductive toxicity without 
first giving clear and reasonable warning to such 
individual . . . ." Ca. Health & Safety Code § 25249.6. 
One may comply with Proposition 65 by providing the 
required warning on a label, a sign or in other ways. Id . 
§ 25249.11(f). Proposition 65 warnings that are not 
identical to FHSA warnings arguably would be preempted if 
the Proposition 65 warnings are "cautionary labeling 
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requirements" under the FHSA, and if the FHSA requires 
labeling for the same risks. 

In 1991, the Chemical Specialties Manufacturers 
Association sought an advisory opinion from the Commission 
regarding whether Proposition 65 signs are labels within 
the meaning of the FHSA. Letter from Stephen S. Kellner to 
Clement D. Erhardt, III (Sept. 14, 1990) . The State of 
California had corresponded with the Commission' s Office of 
General Counsel on the same issue. See, e.g.. Letter from 
Clifford Rechtschaf fen to Clement Earhardt (sic) (Oct. 18, 
1990) . On March 6, 1991, the Office of General Counsel 
("OGC") responded. 

OGC examined the FHSA' s definition of "label," which 
is set forth at Section 2 (n) of the statute, 15 U.S.C. § 
1261 (n). That section provides a two-part definition. 
First, a label is a "display of written, printed or graphic 
matter upon the immediate container of any substance" (or 
on the article itself or on something affixed to the 
article) . Second, an FHSA "label" includes "accompanying 
literature where there are directions for use, written or 
otherwise." Referring to the Proposition 65 signs, the OGC 
Advisory Opinion concluded. 
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A warning that a product can cause cancer or 
birth defects is not an express direction for 
use. Nevertheless, it conveys the information 
that, in using the product, steps should be taken 
to minimize or eliminate exposure. Stated 
another way, the warning itself can also serve as 
a direction for use. . . . 

Therefore, . . . (the Proposition 65 
warning] does convey information about how the 
product should be used (steps should be taken to 
reduce exposure) . Accordingly, this office views 
the statement as a direction for use. 

Letter from Clement D. Erhardt, III, to Stephen S. Kellner 
and Clifford Rechtschaffen (March 6, 1991) . 

Before its release, the Office of General Counsel 
shared this Advisory Opinion with the Commission on a "no 
objection" basis, and there was no Commission objection. 
Thus, the Advisory Opinion reflected the position of the 
Commission at that time. However, both federal and 
California courts have explicitly rejected the reasoning in 
this Advisory Opinion. In Chemical Specialties 
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Manufacturers Ass'n, Inc, v, Allenby , 958 F.2d 941 (9’^'’ 
Cir.), cert , denied , 113 S. Ct. 80 (1992), the Ninth 
Circuit held that FHSA does not preempt Proposition 65. 

The Ninth Circuit disagreed that Proposition 65 signs were 
"directions for use" and thus FHSA "labels." The court 
asserted that the argument was founded "upon the 
misconception that since this warning impliedly directs the 
consumer to handle the product so as to avoid or minimize 
direct exposure, the warning is a direction for use." 958 
F.2d at 949. The court said, "We do not believe Congress 
intended such a broad reading of that term." W. The 
court also described this argument as a "nonsensical 
reading" and added that the argument "simply does not 
comport with common sense." Id . 

The court concluded with some observations on the 
policies underlying FHSA' s preemption clause: 

Finally, we see no congressional purpose 
frustrated by Proposition 65. Congress 
apparently sought to balance its concern for a 
national safety standard with its desire for the 
states to promulgate their own sales and warning 
requirements. ... On the one hand, a national 
safety standard would ease the burden of 
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compliance for chemical product manufacturers by 
relieving them from the burden of complying with 
fifty-one separate regulatory schemes promulgated 
by each state and the federal government . On the 
other hand, such a standard would take police 
powers away from the states who best know how to 
serve the interests of their citizenry. The 
preemption clause in FHSA balances these 
competing concerns by leaving cautionary labeling 
requirements to the federal government while 
allowing states to regulate the sale and use of 
hazardous chemicals. Proposition 65 warnings do 
not constitute cautionary labeling preempted by 
FHSA. 

Id. at 950. 

Thereafter, the State of California brought an action 
in state court against a chain of hardware stores for 
failing to post Proposition 65 warnings with respect to 
paint, a product within the Commission's jurisdiction. 
Defendants' counsel wrote the Commission's General Counsel 
asking whether the 1991 Advisory Opinion remained the 
Commission's position. Letter from Jeffrey B. Margulies to 


6 



166 


Eric A. Rubel (Sept. 26, 1995). On October 17, 1995, OGC 
replied that, notwithstanding ailenby , the Commission had 
not altered its position. Letter from Eric A. Rubel to 
Jeffrey B. Margulles (Oct. 17, 1995) . Nevertheless, like 
their federal counterparts, the California state courts 
rejected the Advisory Opinion. People v. Cotter & Co. , 53 
Cal. App.4*^'’ 1373 (Cal. App.), rev, denied , (Cal. July 9, 
1997), cert, denied , 118 S. Ct. 601 (1997). The Court of 
Appeals held that the opinion was "plainly erroneous" and 
"entitled to no deference." M. at 1393. It concluded 
that "point of sale signs pursuant to Proposition 65 do not 
constitute 'directions for use' and are not preempted by 
the FHSA." M. The California Supreme Court let this 
ruling stand, as did the U.S. Supreme Court. 

In conclusion, the Commission's Office of General 
Counsel, without objection from the Commission, took what 
it considered to be a reasonable interpretation of the FHSA 
in 1991. However, the courts have decisively rejected that 
interpretation. Moreover, it has not been demonstrated to 
the Commission that Proposition 65 is undermining any FHSA 
cautionary label . Absent such demonstration, and in view 
of federalism concerns, which recognize the legitimate role 
that states play in ensuring the health and safety of their 
citizens, it would not be appropriate for the Commission to 
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support any effort to preempt or otherwise scale back a 
state health and safety statute.^ 


* During 1999, Chairman Brown and Commission staff have had extensive 
correspondence with Chairman Talent and committee staff on these 
issues. Letter from Hon. James M. Talent to Hon. Ann Brown (February 
4, 1999); Letter from Jeffrey S. Bronane to Hon. James M. Talent 
(February 19, 1999); Letter from Hon. James M. Talent to Jeffrey S. 


Bromme 

(March 

12, 1999) 

; Letter 

from Jeffrey S. 

Bromme to 

Hon 

. James 

M. 

Talent 

(March 

29, 1999) 

; Letter 

from Hon. James 

M. Talent 

to 

Jeffrey 

S. 

Bromme 

(April 

8, 1999); 

Letter from Jeffrey S, 

Bromme to Hon, 

James M. 

Talent 

(April 

20, 1999) 

; Letter 

from Hon. James 

M. Talent 

to 

Jeffrey 

S, 

Bromme 

(April 

30, 1997) 

; Letter 

from Jeffrey S. 

Bromme to 

Hon 

, James 

M. 

Talent 

(May 6, 

1999) ; Letter from Hon. James M. 

Talent to 

Hon 

. Ann 


Brown 

(May 26, 

1999); Letter from Hon. Ann Brown to Hon. James M. 



Talent (June 2, 1999) . In addition. Commission staff met with Comniittee 
staff member Roger Keller on April 20, 1999 and have had various 
telephone conversations with Mr. Keller regarding these issues. 
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Mr. Chairman and Honorable Members of the Committee: 

My name is Edward Weil, and I am a Deputy Attorney General for the State 
of California, and have both enforced and defended it since it took effect in 1988, 
under three Attorneys General. On behalf of California’s Chief Law Officer, I 
appreciate the opportunity to testily before the committee on this important state 
law and its effect on small businesses. I respectfully present this testimony on 
behalf of the California Department of Justice. 

For consumer products, the use of wamings-rather than govemment-set 
content standards-has created a market incentive to reformulate products in order 
to reduce the use of toxic chemicals, without driving needed products out of the 
market, and without awaiting years long product-by-product standard setting. In 
industrial facility air emissions, the requirement to warn neighbors of exposure has 
created an incentive for businesses to reduce use of toxic chemicals, or to install 
better technological control equipment. 

In many instances, we have found that Proposition 65 has filled gaps in 
regulatory networks. It also has prodded federal government into action on many 
occasions. Whether the issue is lead in plumbing products, trichloroethylene in 
typewriter correction fluids, or lead in ceramic dishes. Proposition 65 has enabled 
California to act on levels of toxic chemicals in consumer products that could not 
be defended as acceptable, safe products, but merely had fallen through gaps in the 
federal regulatory system. Moreover, this has been accomplished without 
establishing a large bureaucracy, or voluminous technical regulations. It not only 
is the right of states to enact such laws to protect the health and safety of their 
citizens, but any federal action to prevent states from doing so ultimately would 
reduce the level of protection provided to the consuming public. 

Unfortunately, a few unscrupulous private attorneys have made this law 
unduly burdensome for small business because of the manner in which they have 
sought to enforce it. We have made substantial efforts to address this problem, 
and, in particular, we think that recent amendments to Proposition 65, which 
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require foil public disclosure of the litigation activities of private plaintiffs, will 
help to assure that any abuse is limited. 

In order to best assist the committee, my testimony will first address the 
actual substantive requirements of Proposition 65, the history of its many 
successes in protecting the public from exposure to toxic chemicals, why any 
further federal preemption of Proposition 65 would be contrary to principles of 
federalism and lessen government’s ability to protect public health and safety, and 
our efforts to curb abuses of some irresponsible plaintiffs’ groups. 

Summary of Proposition 65 : 

California’s Safe Drinking Water and Toxic Enforcement Act of 1986, 
commonly known by its ballot designation "Proposition 65," is an initiative statute 
passed by a vote of the People of California in November, 1986, receiving 63% of 
the votes cast. 

Proposition 65 creates a list of chemicals known to the state to cause 
cancer or reproductive toxicity. It does not include other forms of toxicity. 

Over six hundred chemicals are included on the list, the vast majority of which 
also have been identified as causing cancer or reproductive toxicity by other 
government agencies such as the U.S. Food and Drug Administration, the National 
Toxicology Program, the Environmental Protection Agency, or respected 
international groups such as the International Agency for Research on Cancer. 

The "listed" chemicals are subject to two requirements; 

• Warnings : Any business knowingly and intentionally exposing persons to 
the listed chemicals must first give "clear and reasonable warning.” 

• Discharge : Knowing discharges of listed chemicals into sources of drinking 
water are prohibited. "Sources of drinking water" includes everything from 
groundwater to the point of the tap. 
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Carcinogens are exempt where the exposure or discharge poses "no 
significant risk." This flexible term is defined by regulation as a 1 in 100,000 
lifetime risk of cancer. This is not an especially strict standard. In fact, this 
standard is significantly less strict than standards applied by EPA and FDA for 
carcinogens in food additives and for pesticide residues. 

Reproductive toxins are exempt where the exposure is less than one- 
thousandth of the No Observable Effect Level. This statutory standard is 
controversial, because while virtually all regulatory agencies apply an 
"uncertainty" or "safety" factor necessary to protect the public, many agencies 
vary the size of the factor to account for the degree of scientific uncertainty 
concerning particular chemicals. 

The law is enforced by civil actions in superior court. They may be filed 
by the Attorney General, District Attorneys and some city attorneys. Private 
citizens may sue, if they give notice of the violation to the AG and DA’s and none 
of the government enforcers sue within sixty days. 

Lead Agency. A department within California’s Environmental Protection 
Agency, the Office of Environmental Health Hazard Assessment, is designated by 
the Governor to implement the law. This Office has developed the list of 
chemicals subject to the law, in consultation with a distinguished panel of 
scientific experts, and has set "no significant risk" standards for over 200 
chemicals on the Proposition 65 list, many of which are based on stmdards set by 
federal agencies. 

Critical features of the statute -. 

• Once a chemical is listed, the law takes effect (after a grace period), 
regardless of whether the state set specific no significant risk levels. 

This assures that health protection cannot be delayed by interminable 
regulatory processes, but also means that requirements take effect before 
specific guidance has been developed. 
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• The standards are relatively general. Even where "no significant risk 
levels" have been set by regulation, they are still not specific to particular 
products or emissions, which is typical in other health and environmental 
regulation. Thus, they do not provide the degree of specificity to which 
industry is accustomed. 

• Enforcement is not done administratively, but through litigation, the 
majority of which is brought by private parties. Initially, sixty-day 
notices totaled a few dozen a year, but now over 1,000 per year are filed, 
and most enforcement litigation is filed by private parties. The Attorney 
General files major cases, but very few DA’s bring them. Some private 
litigation is filed by "mainstream" environmental groups such as NRDC and 
EDF, but much of it is filed by small "on paper only" organizations through 
private law firms. The variety of finns and tactics has resulted in some 
cases that create substantial public benefit, and others that appear to be 
abusive. 

Significant Areas of Enforcement : 

• Tableware: The Attorney General-at the time, Dan Lungren, a former 
member of this House-and the Environmental Defense Fund sued makers of 
ceramic dishes because their products leached lead into food and drink. 
These products complied with outdated federal standards, but our action 
resulted in major reductions in lead exposure from these products. Indeed, 
this matter came to our attention largely because FDA had proposed 
substantially tightening its lead standards in 1989, after finding that under 
its then-existing standards, a child drinking orange juice that had been 
stored in a ceramic pitcher overnight that complied with all FDA standards 
nonetheless could be exposed to as much as 450 micrograms per day. This 
amount of exposure to lead is acutely hazardous, and cannot be justified by 
any contemporary analysis of lead toxicity. In the face of industry 
opposition-claiming that the proposed standards were technically 
infeasible— FDA completely dropped its proposal. After the state filed suit, 
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the industry members agreed to reduce lead in their products over a five 
year period and to provide clear warnings of lead content to consumers. 
Soon afterward, FDA adopted new informal lead guidelines at substantially 
lower levels. Due to this settlement, and the market incentives created by 
the provision of visible warnings in retail stores, all companies agreeing to 
the settlements in fact reduced lead in their product by more than required, 
and the public is exposed to significantly less lead from this source than in 
the past. 

Drinking water faucets: The Attorney General and the Natural Resources 
Defense Council brought actions against makers of drinking water faucets 
containing lead, permissible under existing exemptions from federal law. 
While Congress in the federal Safe Drinking Water Act grandly declared 
that all plumbing shall be "lead free," it then defined "lead free" to mean up 
to 8% lead, the maximum and commercial brass plumbing makers used in 
any event, and enough to create lead levels significantly above safe levels. 
The suits resulted in favorable court rulings and a major reduction of lead- 
leaching from faucets into drinking water. 

Ambient air emissions: Cases have been brought by public and private 
litigants against numerous industrial facilities for failing to warn 
surrounding communities of toxic air emissions. This has resulted in 
community warnings, and substantial pressure to reduce the emissions. 

Calcium Supplements: The Attorney General brought actions against 
companies that make calcium supplements that contain lead, resulting in 
reduction in lead levels in these products to levels that do not require a 
warning. This accomplished the important objective of lead reduction 
without alarming the public about calcium supplements generally, which 
continue to have important health benefits, particularly to women. 

Typewriter correction fluids. These products, such as Wite-Out and 
Liquid Paper, were found to result in exposures to average users of several 
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hundred times the no-significant risk limit of trichloroethylene, a 
carcinogen. After the State and the Environmental Defense Fund took 
action, the companies changed solvents to a less toxic material. At that 
point, they began advertising the product as "new and improved." 

• Mini-blinds. In 1 996, the Arizona and North Carolina Health Departments 
found that plastic mini-blinds, made with lead as an intended constituent, 
disintegrated over time, forming a "lead dust" on the surface of the blind, 
which could be spread throughout a household, and ingested be children. 
The health departments linked these blinds to numerous cases of acute lead 
poisoning in children. The U.S. Consumer Product Safety Commission 
negotiated a voluntary agreement with the industry, under which the blinds 
would be changed to eliminate added lead, but all old leaded blinds could 
continue to be sold, with no disclosure to consumers. In California, 
however, because of Proposition 65, an action was brought that resulted in 
retailers in California either immediately posting signs warning customers 
of the leaded blinds, or removing the blinds from the shelves. Ultimately, 
under the Attorney General’s actions, the industry paid penalties, agreed to 
a lead reduction standard even stricter than the CPSC’s, and adopted an 
extensive public education program concerning the old blinds, which 
included the opportunity for consumers to receive rebates on the purchase 
of new, unleaded blinds. 

Proposition 65 and federal regulation 

Proposition 65 has provided a useful supplement to federal regulation, by 
addressing issues that had not been addressed by federal agencies, where federal 
standards were outdated, or where federal action had been delayed. In the 
examples given above, federal agencies did not defend the existing product 
contents as being justified by an appropriate standard setting process, but simply 
had no existing standard, or had not revised existing standards in the light of 
currently available information. 
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The State has worked with federal agencies wherever possible in order to 
harmonize federal labeling requirements and Proposition 65. In one instance, the 
Consumer Product Safety Commission authorized the use of a warning for 
methylene chloride in paint strippers as in compliance with both the FHSA and 
Proposition 65. In another instance, U.S. EPA authorized the inclusion of a 
Proposition 65 warning on the label of a FIFRA-registered product, after 
California agreed to modifications in "safe harbor" Proposition 65 language in 
order to accommodate EPA’s concerns. 

Finally, as the courts have held uniformly. Proposition 65 allows warnings 
to be provided through point-of-sale signs, which may be provided in stores within 
California only, thereby allowing manufacturers to continue to market a product 
with a single nationwide label. 

In the past, the California Attorney General, of either party, has opposed 
efforts to include language preempting Proposition 65 in the Food, Drug and 
Cosmetic Act, and we think the balance cast by Congress and the courts under the 
Federal Hazardous Substances Act as written is appropriate. 

Small Business Concerns 


Unfortunately, a few plaintiffs’ law firms have used Proposition 65 to bring 
cases of questionable significance against small out-of-state businesses that may 
not have been aware of Proposition 65's requirements. Of course, the great 
benefits of Proposition 65 clearly outweigh these problems, but we nonetheless are 
addressing them in several ways. 

First, in a number of cases, involving nail polish, lead wine bottle caps, and 
crystalline silica in building products, the Attorney General has effectively taken 
over particular matters to assure that they are handled appropriately. In these 
instances, the Attorney General’s action has resulted in a fair, uniform resolution 
of the legal and public health issues. 
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Second, by filing amicus curiae briefs in certain cases, the Attorney General 
has helped assure that the courts reach a result on important issues that is 
consistent with the requirements of the law. For example, in recent litigation 
concerning the application of Proposition 65 to workplace chemicals, the Attorney 
General filed briefs explaining and following Federal OSELA’s "approval 
conditions" placed on Proposition 65 in that context. 

Finally, a recent statutory amendment to Proposition 65-the first 
substantive amendment to the statute since it was adopted-and one supported by 
Attorney General Bill Lockyer, will require private parties to report to the 
Attorney General on the events of their cases, as well as the terms of the 
settlements. In turn, the Attorney General will be required to make that 
information available to the public. We think this change in the law has great 
potential to further the purpose of the law by allowing responsible private 
enforcers to continue unimpeded, while providing information to the public and 
the Attorney General needed to detect any abusive practices. 
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Summary 

I have a broad range of experience in issues involving environmental law, toxic 
torts, civil rights, consumer fraud, and municipal liability. I have handled a 
variety of environmental and discharge case.s involving toxic chemicals such as 
di(2-ethylhexyl)phthalate, perchloroethylene, polychlorinated biphenyls, DDT, 
toluene, diesel, lindane, and mercury. I have litigated these cases in state and 
federal courts against chemical manufacturers, consumer item manufacturers 
and distributors, and mining and mineral-extraction interests. Notable successes 
of my law firm include the reformulation of various products, as well as an 
industry-wide change in the protocol and warning requirements of fluid 
administration; the first case to be brought addressing manufacturers' 
competitive injuries and unfair competition claims through environmental 
litigation; and the discontinuation of the sale of contaminated white croaker 
fish. 

Professional Experience 

Attorney, Law Offices of Shawn Khorrami 
1 996 to Present 

Education 

Pepperdine School of Law 

JD, with honors 

1995 

UCLA 

BA, Mathematics, Economics 
1991 
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PROFESSIONAL MEMBERSHIPS 

• Editorial Advisory Board Member, Prop 65 News 

• Executive Committee Member, Litigation and Environmental Law Sections, 
Beverly Hills Bar Association 

• Executive Committee Member, Litigation and Health Care Sections, 

The State Bar of California 

• American Bar Association 

• Los Angeles County Bar Association 

• Consumer Attorneys of Los Angeles 


Presentations and Lectures 

• February 20, 1998, Panel Member 
"Prop. 65's Focus on Consumer Products" 

Proposition dS's 12'*' Year Conference & Seminars, Prop 65 News 

• March 4, 1998, Panel Member 
"Litigation Techniques; Attacking Pleadings" 

Anatomy of a Lawsuit, Beverly Hills Bar Association 

• January 14, 1999, Lecture Series 
"Proposition 65; What's New?" 

Litigation Section and Environmental Law Section, Beverly Hills Bar Association 

• March 17, 1999, Panel Member 

"Prop 65's Impact on Out-of-State Manufacturers" 

The 1999 Annual Prop 65 News Conference & Seminars 

• September 27, 1999, Lecture Series 

"Prop 65 Defense: A Plaintiffs Perspective" 

A Day of Prop. 65, McKenna & Cuneo. LLP 
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Mr. Chainnan and Members of the Committee: 

I am pleased to appear before you to testify regarding Proposition 65 and its impact on 
small businesses. My name is Shawn Khorrami. I am an attorney in Califoniia. My practice 
covers a broad range of issues, including environmental law and toxic torts, civil rights, 
consumer fraud, and municipal liability. My finn employ.s five attorneys and seven full time 
support staff. I am active in Proposition 65, and have handled a variety' of environmental and 
discharge cases involving toxic chemicals such as di(2-ethylhexyl)phthalate (DEHP), 
perohloroethylene, polychlorinated biphenyls (PCB's), DDT, toluene, diesel, lindane, lead and 
mercury. 

Currently, we have a diverse clientele in environmental eases, ranging from non-profit 
environmental organizations to worker and citizen groups, to members of industry, Our 
environmental practice includes claims under Proposition 65, The Clean Water Act, The 
California Environmental Quality Act, The Endangered Species Act, and unfair competition 
claims predicated on various environmental statutes and regulations, I, personally, concentrate 
on cases involving toxic chemicals primarily brought under Propiosition 65. I am also actively 
involved in employment law, and unfair competition claims. 

I am on the Executive Committee of the Litigation of the Beverly Hills Bar Association, 
and also chair the Environmental Law section. 1 also serve on the Editorial Advisory Board of 
Prop 65 News, a biweekly publication which tracks events surrounding Proposition 65. 
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1 graduated with honors from Pepperdine University School of Law in 1995, after earning 
my undergraduate degrees in mathematics, economics and computer programming at UCLA. 

The purpose of my testimony today is to provide some insight for this Committee on 
Proposition 65. In so doing I will address Proposition 65's impact on small businesses. 1 will 
also provide a brief overview of the effects of citizen enforcement, the California Attorney 
General’s involvement, along with possible preemption which has been visited by the Executive, 
Legislative, and Judicial branches of the Federal government at the request of one or more 
industry groups. 

I. IMPACT OF PROPOSITION 65 

A. Proposition 65 Enforcement Has Resulted in Substantial Benefits to 
Consumers Both inside and outside of California 

As you may know, the California Attorney General has the primary enforcement authority 
under Proposition 65, Other public prosecutors, such as district attorneys, may also bring suit 
under the statute. In court, the Attorney General has stated that “Proposition 65 enforcement has 
culminat[ed] in the provi.sion of appropriate warnings [and] the reformulation of products used 
by millions of Californians to replace toxic ingredients with safe alternatives . . 

As an example. Lead e,xposure has been eliminated or greatly reduced from products 
ranging from dishware, to brass plumbing fixtures, to dietary calcium supplements and antacids. 
A recent study concluded that “Proposition 65 has been able to quickly and efficiently fill in 
important gaps in the regulation of lead exposures left by federal law , , , These and other 
experiences over the past decade illustrate that a simple, multi-media, self-executing statute like 
Proposition 65 can be more powerful titan a host of complex regulatory programs in achieving 
actual reductions of pollutants in our environment”^ 

The positive impacts of Proposition 65 has even been acknowledged by industry. For 
example, Gillette, which reformulated its Liquid Paper products in response to an enforcement 
action, declared that Proposition 65 “provided an opportunity to improve product performance.”^ 
In fact, in every case that 1 have studied or been involved in, companies that reformulate the 
subject products have been able to use the reformulation as a marketing tool to boost sales, 


'Declaration of Deputy Attorney General Susan S. Fiering in Support of Motion for Entry 
of Permanent Injunctions and Consent Judgment, dated April 8, 1997, in People v. Warner- 
Lambert . et al. (No. 984503, San Francisco Superior Court). 

•'Rechtschaffen, “How to Reduce Lead Exposures with One Simple Statute: The 
Experience of Proposition 65,” 29 Environmental Law Reporter 10581 (October 1999). 

•’See Wall Street Journal, California Spurs Reformulated Products (Nov. 1, 1990). 
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California’s Office of Environmental Health Hazard Assessment (OEHHA), which is the 
lead agency in charge of Proposition 65 implementirtion. in its pamphlet on the law, notes that 
“Proposition 65 . . . provides a market-based incentive for manufacturers to remove listed [toxic] 
chemicals from their products,” and summarizes the law’s accomplishments as follows: 

Proposition 6S has provided an effective mechanism for reducing certain exposures that 
may not have been adequately controlled under existing federal or State laws. For 
example, a Proposition 65 enforcement action has resulted in the reduction of tlie amount 
of lead in ceramic tableware. Air emissions of certain chemicals — including ethylene 
oxide, hexavalent chromium, and chloroform — from facilities in California have been 
significantly reduced as a result of Proposition 65. 

Certain chemicals on the list are no longer used as constituents of some commonly used 
products - for example, tridiloroelhylene is no longer used in most correction fluids, 
toluene has been removed from many nail care products, and foil caps on wine bottles no 
longer contain lead. 

Proposition 65 has resulted in the extensive dissemination of important information 
regarding the dangers to the unborn child of drinking alcoholic beverages during 
pregnancy. The warnings about alcoholic beverage consumption during pregnancy are 
perhaps the most widespread and visible type of warning issued as a result of Proposition 
65.“ 

According to a five-year review of Proposition 65 performance conducted by the 
California Environmental Protection Agency during the Pete Wilson Administration, Propo.sition 
65 as of 1992 had produced the following achievements: 

1 . By federal standards, Proposition 65 has resulted in 1 00 years of progress in the 
areas of hazard identification, risk assessment, and expo.sure a.ssessment. 

2. There have been no legal challenges to any of the standards adopted under 
Proposition 65. 

3. Proposition 65 has resulted in the application of internally consistent scientific 
criteria, reductions in actual exposures, and the acceptance by industry of primaiy 
responsibility for chemical exposures and discharges. 

4. Proposition 65 has compelled businesses to know more about their products and 
has generally resulted in an increase in industry’s preventive behavior. 

5. Proposition 65's principal success has been in tlte altering of behavior by industry 


“OEHHA, “Proposition 65 in Plain Language!” 
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in the area of source reduction. 

6. Proposition 65 has allowed the Attorney General to address risks which, although 
relatively easy to mitigate, are not on a scale to have been prioritized by other 
regulatory agencies.* 

The U.S. EPA Administrator in the Bush Administration, describing Proposition 65, 

noted: 


The California warning law is effectively self-policing. [T]he Deukmejian 
Administration’s . . . officials charged with implementing Proposition 65 recently 
observed ‘the dire consequences of this law that were predicted by industry advocates 
have not occurred . . . and [it] . . . has proved instead to be a study of quiet compliance 
and responsible enforcement. 

Outside of Gillete’s Liquid Paper, there are numerous examples of Proposition 65's role 
in tlie quick and elEcient reduction of the toxicity of consumer products: 

• A mercury compound known to be a reproductive toxin was removed from 
Preparation H and other hemorrhoid suppository medications. According to tlie 
manufacturer’s press release, the reformulated product is as effective as tlie 
version containing mercury. 

• Manufacturers of faucet fixtures have agreed to phase out lead-containing brass 
from the products, and to provide warnings to consumers. 

• Manufacturers of water meters whose water meters leach lead into sources of 
drinking water, have agreed to supply only lead-free water meters to California 
Water Districts. 

• Manufacturers of nail care products have agreed to remove toluene and 
formaldehyde from their products. 

• Recently, some major chains of dry cleaning stores agreed to phase out tlie use of 
dry cleaning machines that use Perchloroethylene, a known carcinogen. 

• Several medical device manufacturers have agreed to phase out the use of Di(2- 
ethylhexyl)phthalate, a carcinogen. The chemical is used as a plasticizer in PVC 
products. It leaches out of medical devices causing patients to be exposed. 


*Califoniia Environmental Protection Agency, Summary Report on Panel Meetings, 
“Summary of issues: ACHIEVEMENTS,” [first unnumbered page]. 
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- Diesel fleet operators have agreed to implementation of a conversion program to 
phase out diesel engine vehicles in favor of vehicles that use alternative, non- 
polluting fuels such as propane, 

• Sale of White Croaker fish contaminated with Dichlorodiphenyltrichloroethane 
(DDT) and Polychlorinated Biphenyls (PCBs) to Southern California consumers 
has been discontinued. 

All of the above are subject to the jurisdiction of various federal agencies, including the 
U.S. Environmental Protection Agency, the U.S. F.D.A., and the U.S. Consumer Product Safety 
Commission. Yet, these benefits were only realized alter initiation of Proposition 65 
enforcement actions. 

Proposition 65 does not present any federal constitutional issues under the Interstate 
Commerce Clause of the U.S. Constitution, as among other things, it does not differentiate 
between in-state and ouUof-state manufacturers of consumer products. The statute time and 
again has withstood attacks based on its constitutionality and based on preemption. It is not 
preempted by tlie Federal Hazardous Substances Act,* the Federal Food, Drug and Cosmetics 
Act,’ or the Federal Insecticide, Fungicide, and Rodenticide Act.* Nor does it violate 
constitutional separation of powers.® 

B. Citizen Suit Enforcement Has Increased Proposition 65's Effectiveness. 

As California Attorney General Lungren and other California officials have pointed out, 
Congress itself has included citizen suit provisions in several environmental laws in order, in 
Congress’s words, to “complement” federal agency “efforts to eliminate threats as to public 
health and the environment, particularly where the Government is unabie to lake action because 
of inadequate resources, The same point was made by a federal appellate court; 


‘See People v. Cotter & Comnanv . 53 Cal. App. 4'“ 1373 (1997). Significantly, the Court 
here also found tliat Proposition 65 was not a labeling statute. 

’See Committee of Dental Amalgam Manufacturers and Di.strihuTriT.s v. Stratton . 92 F.3d 
807 (g^Cir. 1996). 

‘See Chemical Specialties Manufacturers Association v. Allenbv . 958 F.2'“' 941 (g'* Cir. 

1992) 

‘See Pconle v. Cotter & Company , supra, 

'“Senate Report No. 98-351, at 54, accompanying Hazardous and Solid Waste 
Amendments, Pub. L. No. 98-616, 1984 U.S. Cong. & Admin. News 5563, 5612. 
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Citizen suits to enforce water quality standards effectuate complementary provisions of 
the [Clean Water Act] and the underlying purpose of the statute as a whole. Citizen suit 
enforcement of water quality standards is necessary to the effective enforcement of 
effluent limitations, ' ' 

As another federal appellate court has noted, in the context of the Clean Air Act, 
“Congress made clear that citizen groups are not to be treated as nuisances or troublemakers but 
rather as welcomed participants in tlie vindication of environmental interests ,”'^ 

C. The Costs Associated with Proposition 65 Compliance, Particularly as to 
Consumer Product Manufacturers, Are Chronically Overstated. 

During the past few years, my clients have brought citizen enforcement actions involving 
several hundred large and small businesses, individually and in groups or coalitions. For the 
most part, these actions have involved consumer products. 

In my experience, manufacturers of consumer products tliat are asked to comply with 
Proposition 65 invariably claim that reformulation of their product(s) as a manner of coming into 
compliance is technically infeasible, or cost prohibitive, or otherwise unduly burdensome. 
However, equally, either some or all of the companies reach settlement agreeing to refomiulate 
the producis in question within a reasonable time period. Another common occurrence is tliat 
once some of the companies agree to reformulate, others will typically follow. This appears to be 
at least partly due to the fact that the reformulated products present a competitive advantage over 
the old products because they are exempt from any warning requirement, and at die same time 
are a good marketing point. Aside from the direct benefits, reformulation also helps build a 
positive, responsible image for the company. Obviously, these competitive advantages are an 
incentive for self improvement. Throughout my experience in this field, I have yet to find any 
company tliat has been disadvantaged in tlie market because of reformulation. 

These observations hold true for small businesses as well as large. However, in my 
experience, small-business product manufacturers are rarely, if ever, isolated from large-business 
manufacturers of the same products in the context of Proposition 65 compliance. Both in 
defending enforcement actions and in compliance strategy, larger manufacturers of a particular 
product tend to take the lead role. In the case of Cillcl’s Liquid Paper product, for example, 
Gillette evaluated the feasibility of reformulating and made the decision to reformulate its 
product as tlie result of receiving a 60-day notice of a Proposition 65 enforcement action, and 
subsequent brief negotiation with the citizen enforcer and the Attorney General’s office. Once 
that decision was announced, smaller competitors then followed suit with their competing 


'’ 'Northwe.st Environmental Advocates v. City of Portland 56 F.3d 979, 989 ( 9 ^ Cir, 

1995) 


'• Friends of the Earth v. Carey. 535 F, 2"” 165, 172 (2d Cir. 1996). 
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products, with virtually no additional enforcement activity under Proposition 65, 

The one cost item that can rise to high levels is that of extended litigation in 
citemnstances where low-cost alternatives were available to the company. In these situations, the 
cost is typically one that the company imposes upon itself. Frequently, from very early in the 
case, my clients are ready and willing to come to a reasonable settlement. And for the most part, 
companies are cooperative. However, there are situations where companies choose to litigate the 
case, at times filing counter suits and additional lawsuits in multiple courts tjiroughout the State. 
This has occurred even in situations where the entity had little or no objection to the tvaming 
proposed or was otherwise 

D. Small Businesses Throughout the Country Have Been On Notice of 
Proposition 65 for Several Years. 

Any business, including small a one, that chooses to sell its product in a givai state must 
regularly inform itself about and comply with the laws of that state. Therefore, complying with 
Proposition 65 is no different than any other state law that a business must observe. 

Also, in cases that I have handled, it has not been unusual to come across documentation 
or correspondence from suppliers and/or customers regarding California’s Proposition 65 
requirements. For example, as early as 1 988, retailers began providing effective notice of 
Proposition 65’s requirements for consumer products to all manufacturers of consumer products 
selling through major California retail outlets. Basically, major retailers sent notices to each of 
their suppliers, whether in-state and oul-of-state, informing them of the statute’s requirements, 
and contractually placing the burden of providing warnings on the suppliers. 

Additionally, immediately upon Proposition 65 taking effccl in 1 988, many suppliers of 
raw materials formed handbooks, informational pamphlets, and the such, for tltcir customers 
infonuing tltem of potential Proposition 65 obligations. Also, various trade publications and 
associations that regularly update their members on Propo.sition 65. 

There is no reasonable basis for any business selling consumer products on any regular 
basis in California to be unaware of Proposition 65's requirements or what compliance with those 
requirements entails. 

E. Proposition 65 Makes a Policy Choice that Businesses Who Are Knowingly 
and Intentionally Exposing Individuals to Certain Toxic Chemicals Are Also 
Responsible for Knowing the Extent of those E.xposures, and Whether They 
Exceed Health-Based Exemption Levels. 

Proposition 65's warning requirement applies only to businesses that know they are 
exposing people, and intend to expose people, to chemicals that are known carcinogens or 
reproductive toxins. Unintentional, accidental, or inadvertent exposures are not covered by the 
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law. Neither are chemicals whose cancer-causing or birth-defect-causing effects are in debate. 

In other words, the only consumer product manufacturers that face potential Proposition 65 
liability are those who know that their products, what handled, consuined or used as intended, 
will expose consumers or others to chemicals with clearly established toxic properties. There are 
no surprises to the manufacturer about the link between the product and the exposure to a known 
(and listed) toxic chemical. 

In my experience, the primary source of concern about Proposition 65 in the consumer 
product area comes from the manufacturers’ lack of knowledge, and therefore uncertainty, about 
how much exposure their products are responsible for, and/or about how serious tliat exposure is, 
in terms of cancer risk or risk of reproductive hann. When it comes to knowing and intentional 
exposures to specified known toxic chemicals. Proposition 65 represents a policy choice that the 
businesses which know they are responsible for those exposures should also know whetlicr those 
exposures are serious enough to require a warning, or low-risk enough to qualify for exemption. 

In practice, this seems to be a policy choice that manufacturers are reluctant to accept. 
Even for the known carcinogens and known reproductive toxins that Proposition 65 covers, 
product manufacturers in my experience do net seem to have this information in hand, or arc 
unwilling to disclose it. If this knowledge, in .reliable form, were in manufacturers’ hands, nearly 
all controversy about Proposition 65‘s wanting requirement would immediately disappear. And, 
assuming that manufacturers acted appropriately on that knowledge, so would Proposition 65 
enforcement activity in this context. In my opinion, lack of this knowledge, and defen.siveness 
about the lack of this knowledge, is at the root of opposition to Proposition 65 on the part of 
companies subject to tlie law. 
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1. Introduction. 

Proposition 65 was passed by voter iiutiative in CaHforma in November 1986. Its 
title, “Tne Safe Drinking Water and Toxic Enforcement Aa of 1986,” as well as the 
campaign launched by its supporters, primarily focused on cancer “clusters” that were 
appealing throughout California It was premised on the claim that existing laws tvere 
insufficient to protea the drinking water supply and that citizens had a “right to know” 
about exposures to these chemicals. Quite often lost in the debate was the refrain sounded 
by some opponents that Prop 65 would ultimately result in a proliferation of warnings that 
would not provide any real information to consumers. 

Few can argue with the concept that consumers should be warned about exposures to 
toxic chemicals; indeed the consumer’s right to know about such exposures, and how to 
reduce their risk from such exposures, is at the heart of the Federal Hazardous Substances 
Aa (FHSA), as well as a number of other federal and state laws. 

Prop 65 ’s proponents envisioned a simplified system of compliance and enforcement. 
Rather than inquiring an agency to (1) identify which chemicals would be regulated; (2) set 
appropriate exposure levels and then require compliance; and (3) enforce violations through 
the administrative process, Prop 65 would turn the system around. The Governor is 
required to list dl chemicals which were “known to the state” to cause cancer or 
reproductive toxicity, even where an “unsafe” level had not been determined. Any business 
which “knowingly and intentionally” exposed individuals to these chemicals is required to 
provide a “clear and reasonable” warning, unless the business could demonstrate chat the 
exposure was either not “significant,” for carcinogens, or 1/1000 of the “no observable 
effect level,” for reproduaive toxins. Enforcement was to be undertaken by public 
prosecutors or “private attorneys general,” tlrrough lawsuits filed in California superior 
courts. 


The California Health & Welfare Agency adopted regulations to implement certain 
aspeas of Prop 65, which provided some guidance on how “clear and reasonable” warnings 
should be given, and what should be included in them.* ''JC'hile the agency refused to require 
any panicular warning language, it concluded that the following warnings would be 
“deemed” to comply with Prop 65. For consumer products containing carcinogens, the 
language is “WARNING: This produa contains a chemical known to the state of Cahfomia 
to cause cancer.” For reproduaive toxins in such produos, the language is “WARNING: 
This produa contains a chemical known to the state of California to cause binh defeas or 


I The responsibhitj' for implementation of Prop 63 now lies with the California Environmental 
Protection Agency Office of Environmental Health Elazani Assessment (OEHH.5). 
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other reproduaive harm.” There is no approved warning for produas which contain both 
carcinogens and reproductive toxins. 

The agency rejeaed a request that the warning identify listed chemicals included in 
produas, realizing that most consumers would not gain any additional information. It also 
said that including any other information along with the “safe harbor” language would 
render the adequacy of a warning a “question of faa” in any enforcement action. For 
example, a produa W'hich contains a known human carcinogen (such as benzene) in a high 
concentration would cany the same safe harbor ■warning as a produa w'hich contained a 
chemical listed as a carcinogen based solely on laboratory animal studies (such as saccharin), 
in trace amounts. Even though the scientific basis for determining the likelihood of 
contracting cancer from high exposures to benzene is much more firm than from low doses 
of saccharin, companies eleaing to use the safe harbor (to attempt to prevent enforcement 
actions) would end up -with the same warning for both produas: “This product contains a 
chemical known to the state of California to cause cancer.” 

2. Conflict with other warning requirements. 

A number of enforcement actions in the 1990s have illustrated the confUa between 
Prop 65 and warning schemes such as the FHSA. A well-known example is the series of 
enforcement actions brought by a private enforcer in 1991-93 against companies which 
manufactured paint strippers containing methylene chloride. After significant analysis of 
methylene chloride’s carcinogenicity, and the commencement of a rulemaking process, the 
Consumer Produa Safety Commission (CPSC) promulgated in 1987 an enforcement policy 
accepting a voluntary warning offered by industry. The warning stated that methylene 
chloride had been “sho-wn to cause cancer in laboratoiy animals. Risk to your health 
depends upon level and duration of exposure.” The enforcement policy also required that 
the front panel display contain the Warning: “Vapor Harmful,” and that the label direa the 
consumer to use the product ■with adequate ventilation.^ Companies utilizing this warning 
were nevertheless sued for ■violating Prop 65. 

In one case, the defendant moved for summary judgment, claiming that the CPSC- 
approved labeling was “clear and reasonable” under Prop 65, because it accurately portrayed 
the state of scientific evidence regarding methylene chloride’s carcinogenicity. Not only did 
the court deny that motion, it held as a matter of law that the CPSC-approved labeling was not 
“dear and reasonable” under Prop 65. 

In another case, one of only two Prop 65 trials ever held, the jury conduded that the 
CPSC labeling -W 2 & not clear and reasonable. It fined the defendant $2500 per can of 


2 CPSC asserted several principles which were required for potential cancer hazards. First, it must 
indicate the potential cancer hazard. Second, it should explain hictors that control the degree of risk. Third, 
it must indicate precautions to be taken by the user, 52FED,REG. 34698 (September 14, 1987). 
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produtt that had no methjdene chloride wamii^, and $2 per can of produa that had the 
federal warning. 

The most recent FHSA decision in California held that it did not preempt Prop 65 
with respect to toluene exposures, even though a CPSC regulation mandated specific 
language for produas containing >10% toluene. v. Cboer & Canpcmy, following 

CSMA V. Alleniy), 

Prop 65 has been held not to preempt warnings required by the FDA for medical 
devices (fkmnkteeofE>mtdAmdgmMarafactmmv. Stratton), or pesticides (CSMA v. Alknly). 
Following the OSHA mlemaking in 1997, it has been held that the federal OSH Aa 
preempts the application of Prop 65 to out-of-state manufacturers (ITA v. Henry). A trial 
court recently held that, under Prop 65’s regulations, FDA-approved labelmg for 
prescription drugs complied with the state Aa. 

3. Implications for manufacturers. 

Companies which sell produas throughout the United States have potential issues 
with Prop 65 compliance. The following is a summary of some of the obstacles these 
companies have identified over the last 10 years. 

1. LabeHngvs. othermzmmgsdxmes. 

As its proponents point out. Prop 65 does not “require” labeling, and warnings can 
be given by other methods, such as point-of-sale signs. Manufacturers usually cannot rely 
upon non-label warnings, simply because they do not control how and where such warnings 
are posted at the retail outlet (if they are posted at all). Moreover, many large retailers will 
simply refuse to post point-of-sale signs for produas in California, fearing that they will be 
assuming liability for Prop 65 penalties if the signs are not posted correctly. 

A particularly telling example occurred with Cotter & Company, the member-owned 
manufacturing and distribution company for True Value Hardware Stores. Cotter had sent 
signs to its members informing them that Cotter’s Tra-Test paints contained Prop 65 
chemicals, and asked the members to post warning signs “close to” the produas. Cotter 
was sued by the California Attorney General and a private enforcement group over alleged 
failure to warn for toluene exposures from spray paints. The Attorney General took the 
position that Cotter was obligated to do more than tell its members to post the signs— it was 
reqtiired to utilize its sales force to ensure proper placement, and to continually remind its 
members through direct mailings and its satellite television system, and essentially took the 
position that, even if members refused to post the signs (which some did), Cotter was 
responsible for that failtire. Cotter asserted that this enforcement scheme was a “de faao” 
labeling requirement, but the Court of Appeal held that Cotter could not prevail on this 
argument unless it showed that compliance by point of sale signs was a “physical 
impossibility.” Thus, the courts and enforcement community have refused to recognize the 
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praaical reaKries of doing business in the modem environment and the burden forced on 
companies who choose not to label products. 

For the overwhelming majority- of manufacturers, product labeling is the onh^ real 
compliance method available. 

2. Gd^mm<3dy’t!zimt^. 

Some manufacturers, concerned over competitive pressures, have attempted to utilize 
separate inventory of product labeled just for CaHomia. Besides increasing the cost 
necessary to mairrtaiii separate inventory, tliey are not always successful in ensuring that onl>' 
produtt carrying a Prop 65 warning will end up in California. This can happen for several 
reasons. First, a distributor or retailer may have a warehouse in a state other than Calfomia 
(perhaps in addition to one in California) which supplies Cahfomia retail outlets; the 
manufacturer may have no knowledge of this. Second, because of fluctuations in inventory, 
some distributors may transship produa in an East Coast or Midwest distribution center to 
one serving California. Under either of these scenarios, the manufacturer may have no 
actual knowledge, or reason to believe, that certain inventory is being shipped to California 
without a warning. Unfortunately, the construaion of Prop 65 taken by the enforcement 
community and many courts is that manufacturers have an obligation to find out in advance 
whether produtt is being shipped to California from other sources, and are liable for 
violating Prop 65 if they fail to do so and unlabeled produa ends up in retail stores in 
California. 

3. Campoitke Issues. 

Prop 65 favors businesses which don’t sell product in California. For example, two 
companies located in New' Jersey may sell produas that are essentially identical in 
composition, and both contain a Prop 65-hsted chemical. If Company A sells in California, 
and takes the safe route by altering its product labeling to include the Prop 65 warning, 
consumers in other states may avoid the produtt, since it lels them that it contains a 
chemical known to the state of California to cause cancer. Therefore, even though 
Company B’s product poses the same potential risk of harm, the fact that it does not sell in 
California gives it a competitive advantage over Company A throughout the areas in the rest 
of the country in which the)' compete. 

4. Unc&tamty, UnpredktMoy, and Cost. 

Unlike traditional regulatory schemes. Prop 65 doesn't tell businesses “howmuch” of 
a listed chemical can be included in a produtt before a warning is required. As long as there 
is mp exposure to a listed chemical, a w'aming must be provided, unless the company 
performs a risk assessment which demonstrates that no warning is necessary. There is, 
however, no way to be sure in advance that the risk assessment will be sufficient. The 
company bears the burden of proving, in an enforcement action, that no warning is 
necessary. If it approaches the agency for a “safe use determination,” the agency’s 
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conclusions are not binding upon public or private prosecutors, or on the courts (leading 
many to conclude “What’s the use?”). Because risk assessments are filled with assumptions 
regarding produa use, almost any risk assessment can be challenged by an enforcer, leaving 
the company to face significant and potentially crippling civil penalties if a court disagrees 
with its anal}'-sis. 

Complicating the imcercainty of compliance is the uncertainty of enforcement. 
Because any private individual can sue a company 60 days after serving a notice on pubHc 
prosecutors (and a prosecutor’s lawsuit does not necessarily bar the private enforcer from 
“tagging along”), companies are unable to predia in advance what the enforcement posture 
will be. Private enforces have ranged from the established environmental groups such as 
the EDF and Natural Resources Defense Council, to profiteer bount)' hunters more 
interested in lining their pockets than in contributing to the public welfare. The enforcement 
agendas of each of these types of organizations can differ dramatically, and are often at odds 
with the positions taken by the California Attorney General, who is constitutionally charged 
with the uniform enforcement of the law. 

The effect of private enforcement, and the shifting of the burden on businesses to 
prove that a warning is not necessary results in coundess businesses simply agreeing to do 
what private enforcers demand, simply because of the cost and uncertainty of litigation and 
potential penalty assessments. Examples of this include the following; 

• one small Los Angeles paint manufacturer used the following warning; “This 
produa contains chemicals known to the state to cause cancer, birth defens, and 
other reproduaive harm.” It was sued by a private enforcer, who argued that the 
comma between “cancer” and “birth defects” was misleading, and should have 
been replaced with the word “and.” The company spent over $60,000 in 
penalties, restimrion, and attorney’s fees (both its own and the private enforcer’s) 
to settle, because of fear over the potential penalties. 

• another small business from Peimsylvania received a 60-day notice from a Prop 
65 private enforcer and changed its labels to read; “This produa contains 
chemicals known to the state to cause cancer and reproduaive toxicity.” It was 
not sued on the first notice, but some time later received another notice from the 
same lawyer on behalf of a different plaintiff, contending that the term 
“reproductive toxicity” was misleading to consumers, and should have said “birth 
defeas or other reproductive harm.” The company was threatened with civil 
penalties and injunaive relief. It ultimately convinced the private enforcer to 
drop the case without monetary payments m exchange for rewording the labels, 
but not before expending a considerable sum on attorney’s fees. 

• several manufacturers of nail polish were sued under Prop 65 by a private 
enforcer over exposures to toluene. Although the manufacturers could have 
litigated the alleged violations, they chose to settle with the private enforcer, and 
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avoid significant potential penalties and injunctive relief. After a consent 
judgment was entered requiring wamii^s for occupational exposures only, some 
of these companies were sued by a different private enforcer for the same alleged 
violations. Again, these companies incurred significant legal fees in defending the 
second baseless action. 

• one company settled a Prop 65 action pertaining to sibca exposures from a 
household rust and stain remover labeled in accordance with FHSA, even though 
the company had a strong risk assessment defense. The company agreed to 
reformulate its produa, and to pay $300,000 in liquidated damages (as a substitute 
for civil penalties) if it was unable to do so. Three years later, in 1999, OEHHA 
performed a risk assessment on other silica products which found a much higher 
“no significant risk” level than the level used by the company in litigation. The 
private enforcer now agrees that the original formulation does na require a Prop 
65 warning under this no significant risk level. Even though the company’s new 
formulation is not effeaive, and is twice as expensive, the private enforcer has 
taken the position that it will not voluntarily modify the consent judgment to 
allow sale of the original formula without a Prop 65 warning unless some portion 
of the “liquidated damages” is paid. 

• The California Attorney General’s office sued most of the calcium supplement 
and antacid industry, claiming that exposures to lead in calcium products— at 
levels below FDA standards— required a warning under Prop 65. Even though a 
regulation stated that no warning is required for “namrally-occurring” chemicals, 
and lead is present in calcium when it is mined, the Attorney General took the 
position that the manufacturers were required to seek out the source of the lowest 
level of “naturally-occuriing” lead. Rather than defend the fact that the lead was 
naturallj^-occurring, and not introduced intentionally by the manufacturing 
process, the industry agreed to limits on the lead content of the calcium produas 
and payment of substantial funds to settle the action. 

4. Implications for consumers. 

While the intent of Prop 65 was to “inform” consumers, the impact of warnings 
under the Aa has been a proliferation of meaningless warnings. Virtually every business has 
some sort of Prop 65 warning sign posted, and innumerable produas are labeled with the 
warning. From gas stations to hotels, from grocery stores to hardware stores, consumers are 
deluged with warnings that they are being exposed to unnamed carcinogens and 
reproduaive toxins. They are not told either the degree of exposure or the likelihood that 
they may actually be impaaed by it. Moreover, because the risks to business of not 
providing a warning, many provide a warning even though they don’t aaually know whether 
an exposure is occurring, or even if the exposure is trivial, further diluting the meaning of 
warnings to consumers. 
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Second, because manufacturers differ in their approaches to Prop 65, products 
which contain similar ingredients may not be simflariy labeled. Tnerefore, a consumer may 
see two nearly identical produas, but only one contains the Prop 65 warning. Is the 
consumer ready being “informed” about toxic exposures, or is Prop 65 encouraging 
manufacturers to warn just to “be safe.”? 

Third, it has been estimated that, from 1987 through the beginning of 1998, more 
than $25 million had been assessed in Prop 65 settlements, more than $50 rmHion had been 
expended in attorney’s fees by plaintiffs and defendants, and more than $250 million in 
produa reformulations, process changes, and other business costs have been incurred to for 
Prop 65 compliance reasons.’ Who is paying for all of this? 

5. Suggestions for Addressing the Problem 

FHSA and Prop 65 have the same imderl)Tng goal: assuring that consumers and users 
are informed about potential risks from exposures to hazardous substances. FHSA covers a 
broader spearum of potential risks than does Prop 65, and also requires manufacturers to 
provide instruttions for use that will minimize the potential for harm, as well as to provide 
first-aid measures. 

So long a.s the California courts hold that FHSA-compliant warnings in themselves 
are not “clear and reasonable” under Prop 65, Congress’s stated intent to provide for 
national urdformity in the communication of potential product hazards is thwarted. 
Manufacturers— especially small businesses— are subjected to unreasonable and unnecessajy 
costs, and consumers are inundated with de-sensitizing warnings about remote and unlikely 
risks, and are forced to bear these costs. 

FHSA and CPSC’s implementing regulations address a state’s desire to be exempted 
from the preemption provision of the federal aa, which includes a showing that the 
proposed state regulation does not unduly burden interstate commerce. California has 
arrogated that decision to itself, and should be required to convince CPSC that its special 
regulation of products covered by FHSA is appropriate. A regulation which defines 
“cautionary labeling” to include point of sale signs, or other mechanisms, is within FHSA’s 
scope and would fulfill the intent of Congress and properly compel Cahfomia to comply 
with this federal mandate. Indeed, CPSC adopted a regulation in 1973 w'hich defines 
“precautionary labeHng” as including w'amings (without any limitation), although this 
regulation was unnecessarily revoked by CPSC in 1982 because of changes in terminology 
used in FHSA. Yet, the point remains, CPSC has the authority and the oUigaion to aa to 
address the interstate commerce burdens created by Prop 65, has defined precautionary 
labeling in the past, and should do so again. 


3 Garrick, RL, THE PROPOSITION 65 HANDBOOK (2d ed 1998), p.2. 
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Moreover, when OSHA recently was asked by this Coinniittee to harmonize Prop 65 
and the Occupational Safety and Health Act, after notice and comment, it formally 
disapproved those portions of Prop 65 which were inconsistent with federal law, and 
required the State of California to ensure that private litigation and court decisions were 
consistent with OSHA’s approval. The preemption provisions of FHSA not only authorize, 
but require, CPSC to do no less. 
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Interrogatory No. 18: 

Please state all actions which you contend Cotter 
& Company did not take, which it was required to 
take, in order to comply with [Prop 65]. 

Response to Interrogatory No. 18: 

The People object to this interrogatory on the 
grounds that it is burdensome and harassing since it 
requires the People to imagine hundreds or perhaps 
thousands of actions that Cotter & Co. might have 
taken that would have brought it into compliance 
with Proposition 65. In general, it is the People’s 
contention that all manufacturers and distributors of 
products containing toluene must take reasonable 
steps to insure that persons exposed to the toluene 
are provided with a warning pursuant to [Prop 65]. 

It is the People’s position that Cotter & Co. did not 
do so. 

Plaintiff People of the State of California’s 
Response to Defendant Cotter & Co.’s First Set 
of Special Interrogatories, People v. Cotter & 
Company, San Francisco Superior Court no. 
954568, served June 2, 1994. 
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“I have no problem with having an economic 
incentive in [Prop 65]. Everybody wants to shy 
away from what people call . . . the bounty 
hunter provision. Why should people shy 
away? The economic incentive is for a reason, 
and if my client did not have an economic 
incentive or award, it would not be in this 
business. . . . Funding something like this 
would cost hundreds of thousands of dollars 
without any reimbursement possibility. No one 
who knows anything about business would go 
into this public interest field.” 


Argument of Clifford Chanler, counsel for As 
You Sow, People v. Cotter & Company, San 
Francisco Superior Court no. 954568, oral 
argument on defendant’s demurrer to As 
You Sow’s complaint, April 15, 1994. 
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ELLIS PAINT COMPANY 


WARNING: This product contains 
chennicals known to the State of 
California to cause cancer, birth defects 

T 

or other reproductive harm. 

BOUNTY HUNTER EXTORTION 

instead of “and” = $68,000 

in legal fees and re-labeling costs 
( i.e. company’s quarterly profit) 
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Activa Products, Inc. 

TRADEMARK 

P. O. Box 1296 
Marshall, Texas 75671-0023* 

(903) 938-2224 
Fax (903) 938-3899 


SUPPLEMENTAL STATEMENT OF FRANK STRAUSS 
United States House of Representatives Committee on Small Business 
The Effect of California’s Proposition 65 on Small Business 
October 28, 1999 

Chairman Talent and Members of the Committee: 

1 was very pleased to testify before you at the October 28, 1999 hearing regarding the 
effect of Proposition 65 on small business. Having participated in the hearing and having 
listened to the testimony of the other witnesses, I would like to provide some additional 
information and to share some concerns that other witnesses’ testimonies raised. 

As you know from my earlier testimony, Activa Products, Inc. is a Texas company that 
sells art, school, crafts and hobby materials. We comply with the federal labeling requirements 
of the Federal Hazardous Substances Act (“FHSA”), as amended by the Labeling of Hazardous 
Art Materials Act (“LHAMA”). As members of the Art and Creative Materials Institute 
(“ACMI”), we also participate in ACMI’s certification program. 

One of our products. Scenic Sand, currently is the subject of a Proposition 65 lawsuit 
brought by a Proposition 65 “bounty hunter,” or private citizen enforcer. Prior to putting this 
product on the market, we asked the Duke University toxicologist retained by ACMI to review 
this product, as required by LHAMA. Based on that analysis, the toxicologist determined that 
Scenic Sand is completely non-toxic. Activa nevertheless was sued under Proposition 65 for 
failing to provide a “clear and reasonable” warning that Scenic Sand contains crystalline silica, 
which is simply another name for sand. In this lawsuit, the bounty hunter also is claiming that 
Activa has violated California’s Unfair Practices Act due to this alleged failure to warn. 
Additionally, the bounty hunter claims that Activa’s advertising of this product is misleading and 
deceptive because the advertising does not contain the words “crystalline silica.” 


Executive Office • P.O.Box 472 • Westford, Massachusetts 01886 • (978) 692-9300 • Fax (978) 692-8796 
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Deputy Attorney General Ed Weil testified that one of the ways to stop abuses of 
Proposition 65 enforcement is for Ms office to take over frivolous lawsuits, and to prosecute 
them in the name of the Attorney General instead. Let me be clear that Activa and other 
companies in our position are gratefal for ai^ action tfte Attorney General takes to stop meritless 
suits against us. Nevertheless, it does not make sense to me that, in order for me to get out of 
this baseless lawsuit, I have to ask the Attorney General to sue my company. 1 will still have to 
hire a lawyer to represent my company, and I will still have to incur other costs in proving to the 
Attorney General that my product is safe. Ail that is money that I could be investing in my 
company and in my employees. It seems to me that a better approach would be to prevent 
lawsuits from being filed in the first place where a company is already complying with rigorous 
federal warning laws tlmt cover the same health risks as Proposition 65, as Activa does in 
complying with LHAMA. 

Mr. Weil also discussed Proposition 65’s “safe use determination” procedure, in which a 
company like mine could submit to the Office of Environmental Health Hazard Assessment 
(“OEHHA,” the state agency that sets the Proposition 65 regulatory standards) toxicological 
information about a specific product. Based on that information, OEHHA may determine tltat no 
exposures above regulatory thresholds occur through use of the product, and that therefore no 
warnings are required. Again, any action that the State may take to cut off a baseless lawsuit is 
appreciated. I am advised, however, that the OEHHA procedure for issuing a safe use 
determination specifically prevents a company from obtaining that determination if a lawsuit has 
already been filed. Therefore, that procedure provides no benefits for companies like mine, 
which distribute their products with labeling that complies with LHAMA, and get sued anyway. 

I also am advised that such a determination would not be binding, even if were still available. 

Mr. Weil’s testimony seemed to recognize this as well. Therefore, even if I had such a ruling in 
hand, my company still could be sued, would have to hire an attorney to present to the court the 
agency ruling Jbr that product, and would have to hope that the court agrees. That does not seem 
to be a solution to the problems that my company, and others like it, face. Nor does it seem to be 
fair, given that I already have submitted my products to a toxicologist for evaluation prior to sale, 
at considerable cost, to comply with a comprehensive federal warning law. 


2 



201 


Mr. Weil also pointed out that Ms office only pursues companies when it has data 
indicating that unlawful exposures to Proposition 65 chemicals are taking place. I believe that 
this is the most responsible means of Proposition 65 enforcement, but, as I understand the law, 
such pre-filing investigation is not required. As a result, companies like mine, which sell only 
products that have been deemed non-toxic by toxicologists, still are sued by bounty hunters even 
if there is no evidence of an exposure that would violate Proposition 65. In my case, for 
example, the attorney for the citizen enforcer in my lawsuit still has not provided my attorney 
with any information he has that formed the basis of the lawsuit, even after repeated requests. 

The simple truth is this: a small company does not have enough resources to fight these 
kinds of lawsuits in California over and over again, especially when it already is incurring 
substantial costs to comply with federal laws, just so it can sell products in that state. Nor does a 
small company have the resources to indemnify each of its distributor and retailer customers that 
may be sued under Proposition 65, as my company would have to do just to keep my customers’ 
business. .As a result, I am forced to evaluate whether f can continue to sell my products in 
California at all. 1 think this violates the U.S. Constitution, because it places an improper burden 
on interstate commerce. The persons that would benefit from my decision to stop selling in 
California, if I have to do that, are California companies that market their product primarily in 
California, who will fill in the void that my company wall leave behind. They can label theit 
products with Proposition 65 warnings, whether or not their products are non-toxic, without 
competition from manufacturers from other states that sell their products nationwide. 

It does not seem fair to me that this state law can, as a practical matter, prevent me (and, 
in tlie end, my distributor and retailer customers as well) from doing business in California, or 
can force me to make a choice between marketing my product in California at the expense of 
doing business in other states. I believe that something should be done to harmonize Proposition 
65 with the federal labeling and warning laws with which Activa and other companies comply, 
so that consumers get the health information they need, and companies can continue to do 
business in other states, as well as in California, without sacrificing their abilities - and the 
abilities of their customers - to do business nationwide. 


Thank you for this opportunity to provide additional testimony. 
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GOLDEN 


Golden Artist Colors, Inc. 

188 Bell Road 

New Berlin, NY 13411-9527 USA 

Phone:607-847-6154 

Fax: 607-847-6767 

E-Mail: goidnart@goldenpaints.com 

ww’.v.goldenpainls.com 


SUPPLEMENTAL STATEMENT OF MARK GOLDEN 

United States House of Representatives Committee on Small Business 
The Effect of Proposition 65 on Small Business 
October 28, 1999 

Chairman Talent and Members of the Committee: 

As you know, I provided both written and oral testimony at the October 28, 1999 hearing 
regarding the effect of Proposition 65 on small businesses like mine. I would like to take this 
opportunity to provide supplemental written testimony regarding certain issues and concerns 
raised by the testimony of the other witnesses at that hearing. 

We at Golden Artist Colors, Inc. firmly believe in providing appropriate warning 
information to the people who use our products, and we do so by complying with federal 
warning laws that require thorough toxicological analysis of our products prior to sale. In his 
testimony, California Deputy Attorney General Ed Weil stated that Proposition 65 warnings have 
served a purpose by avoiding the need for “years long product-by-product standard setting.” He 
further stated that the law has “enabled California to act on levels of toxic chemicals in consumer 
products that could not be defended as acceptable, safe products, but merely had fallen through 
gaps in the federal regulatory system.” We vigorously respond that, beginning in the 1980s, art 
materials as a consumer product class were the subject of a product standard setting that 
ultimately matured as the federal Labeling of Hazardous Art Materials Act (“LHAMA”), an 
amendment to the Federal Hazardous Substances Act (“FHSA”). LHAMA, which specifically 
addresses chronic health risks from carcinogens, reproductive toxicants, and more, requires that 
each art material product undergo a toxicological evaluation prior to marketing. Instead of 
perpetuating a “gap” in the regulatory system, this law created uniform standards for professional 
toxicological evaluation of art material products that can be defended under the Proposition 65 
“no significant risk” exemption. 



We recently joined in a settlement of a Proposition 65 lawsuit brought by a citizen 
enforcer. Our decision to not mount a strong defense, but to settle, was purely a function of the 
legal cost involved and the financial risk of an adverse decision by a jury that is unlikely to 
comprehend fully the science of toxicology. Moreover, the inherent hazards of tlie Proposition 
65 enforcement mechanism are not substantially mitigated by getting approvals, prior to 
marketing, tlirough tlie Safe Use Determination procedure discussed by Mr. Weil. First, I 
understand that the procedure is not available to companies involved in pending litigation. 
Second, even if the California Office of Environmental Health Hazard Assessment (the agency 
that would review a request for a Safe Use Determination) determines that the use of a particular 
product does not expose persons above regulatory thresholds under Proposition 65, such a 
determination would not immunize a company from a lawsuit in the future. 

As a practical matter, the Proposition 65 exemption applicable to alleged exposures 
below significant risk levels is wholly unusable in our industry, even despite the considerable 
efforts we undertake to provide appropriate health information and warnings to the users of our 
products. The result is that consumers are warned of “hazards” that do not exist. This is in 
glaring contradiction to the entire premise of LHAMA, which requires warnings only where 
there is a significant health risk associated with the use of a product. 

Golden Artist remains very concerned about the conflicting and inaccurate health 
messages we are now required to place on our products under Proposition 65, where the 
products already have been determined to pose no significant risk and comply with federal 
toxicological labeling and warning requirements that address the same chronic health 
concerns as Proposition 65. As I indicated in my previous oral and written testimony, all of 
Golden Artist’s paints undergo a rigorous toxicological analysis prior to sale. Based on that 
analysis, the products are labeled with any health warnings required under FHSA, as amended by 
LHAMA. Because Golden Artist is a member of the Art and Creative Materials Institute 
(“ACMI”) and participates in ACMI’s certification program (which incorporates LHAMA), our 
products also are labeled with appropriate ACMI seals. The vast majority carry the “AP” seal, 
which assures the consvuner that the product does not present a significant risk in the opinion of a 
board-certified toxicologist, under the direction of a multi-member toxicological board and in 
application of Proposition 65 “significant risk” criteria. 
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Based on the results of the required toxicological analyses for each of these products, the 
product labels also bear the following health information: 

[This product is] certified in a program of toxicological evaluation 
by a medical expert to contain no material in sufficient quantities 
to be toxic or injurious to humans, or to cause acute or chronic 
health problems. 

This statement appears on the labels for products that we sell nationwide and around the world. 

Under the terms of the Proposition 65 settlement in which Golden Artist Joined, which 
was memorialized in a court-approved Consent Judgment, Golden Artist must place Proposition 
65 warnings on products that do not pose a significant risk. By way of example, a product 
containing stainless steel ( a “nickel compound”) must bear the following warning on its label: 

WARNING: This product contains a chemical known to the State 
of California to cause cancer. 

To the uninformed, the two label statements above appear to contradict each other. Yet, 
we believe we would not be providing accurate health information under LHAMA if we 
removed that health infonnation and relied solely on the Proposition 65 warning called for by the 
Consent Judgment, Accordingly, we believe we need to provide both the health information and 
the Proposition 65 warning on these products. At the same time, as a businessman, I am 
concerned that the placement of these two messages on a product label will confuse the 
consumer and substantially undermine the toxicological evaluation process our products imdergo 
pursuant to LHAMA. The net effect of these conflicting messages will be for my company to 
lose sales, thereby placing at risk my employees, and the extensive benefits my company 
provides for them, even though my products have been certified as safe. From a larger 
perspective, it also seems that this confusing label information is something that the Consumer 
Product and Safety Commission surely would not wish to impose on American consumers. 

/ am also concerned that, despite the California Attorney General’s efforts to stop 
Proposition 65 abuses, Golden Artist may not be able to sell its products in California. As I 
already have stated, Golden Artist firmly believes in providing accurate health infonnation to the 
people who use its products. We believe that, in many contexts. Proposition 65 serves its 
purpose of promoting consumer safety. Golden Artist, however, already has been accomplishing 
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the purpose Proposition 65 seeks to attain by complying with FHSA, as amended by LHAMA. 
We do not understand why our products should be the targets of Proposition 65 enforcement 
lawsuits, given our compliance with these federal laws, 

^Tiat fmstrates us most about Proposition 65 is that the private citizen enforcement 
mechanism of that law makes it economically impossible to defend our products on toxicological 
grounds, even though a toxicologist has determined that the use of our products pose no 
significant risk not only under LHAMA but also under Proposition 65. Moreover, I continue to 
fear repeated lawsuits for alleged violations of Proposition 65 concerning the same products 
covered by the Consent Judgment. Despite what Mr. Weil stated in his testimony about a recent 
court decision tliat should prevent repeated lawsuits, I am still dealing with this issue right now. 

I applaud the California Attorney General’s efforts, a.s described by Mr. Weil in his 
testimony, to curb abusive tactics in the enforcement of Proposition 65, It seems, however, that 
such efforts are designed for curbing abuses after a lawsuit already has been filed, and not 
before. This is true even for the recent amendment to Proposition 65 that Mr. Weil discussed in 
his testimony. The information that would go to the Attorney General under this amendment 
would come after the lawsuit is over. Thus, a small business like mine still faces the risk of 
being sued unnecessarily (and incurring unnecessary litigation co.sts), and has no option other 
than asking the Attorney General for assistance after being sued. In fact, based on the testimony 
of Mr. Weil, it seems that the primary recourse a company like mine would have is to ask his 
office to sue, in order to prevent a private enforcer from suing. It makes no sense that a company 
would have to request the State of California to sue it, simply to curb abusive litigation tactics by 
a private enforcer. And, as Mi, Weil himself pointed out in his testimony, it is not always 
possible for the Attorney General to provide such assistance in every single case that warrants it. 

Therefore, despite the Attorney General’s intentions to curb abusive practices, my 
company continues to evaluate the option of not selling our products in California at all, because 
of the risk that Proposition 65 lawsuits places our ability to do business and to provide for our 
employees. The impact of eliminating .sales in California, considering its population and 
demographics, would be enormous. Yet, the risk of further suits, relabeling expenses and/or lost 
sales due to consumer confusion in other states and countries also carry a huge cost In the end. 


4 



206 


Proposition 65 erects a barrier to our ability to do business in California - a particularly baseless 
barrier, given that our products already have been determined by a toxicologist to pose no 
significant risk and bear appropriate health information statements under federal labeling and 
warning laws. 

We need help in order to do continue to do business. In his testimony, Shawn Khorrami 
opines that businesses should “know whether those exposures are serious enough to require a 
warning, or low-risk enough to qualify for exemption.” We maintain that LHAMA, through its 
requirement for thorough product evaluations by board-certified toxicologists, has provided art 
materials manufacturers with that very knowledge. Yet, we have had to settle a Proposition 65 
enforcement action, and face a new lawsuit alleging violations regarding the same products that 
were part of that settlement. We reiterate that the abuses possible due to citizen enforcement of 
Proposition 65 make it a practical impossibility to rely on the “no significant risk” exemption. 
Our frustration with Proposition 65 is based on the fact that we possess the knowledge, we 
historically have formulated products to fall under “significant risk” thresholds, and we still have 
been significantly economically penalized for following the very policies that Mr. Khorrami 
champions. We, and other companies like Golden Artist, need help to reconcile Proposition 65 
with the federal warning laws with which we must comply, so that we can continue to do 
business in every state. 

Thank you for allowing me to provide this supplemental testimony. 


5 



207 


ATA 


AMERICAN TRUCKING ASSOCIATIONS 

430 First street, S.E. * Washington, D.C. * 20003-1875 


★ 


EfrSving Truatcing^s Suctc&ss 


James R.WhIttinghiil 

Senior Vice President 

Legislative and Intergovernmental Operations 


November 23, 1999 


The Honorable James Talent 
Chairman 

Committee on Small Business 
United States House of Representatives 
Room 2361 

Rayburn House Office Building 
Washington DC 20515 

Dear Chairman Talent: 

Tlie American Trucking Associations appreciates the opportunity to enter this 
written statement into the record of the Committee’s recent hearing on the impact of 
California’s Proposition 65 on Small Business. 

Since the trucking industry is predominately small business, our industry is 
particularly concerned about the overv'helmingly negative effects of Proposition 65 in its 
present form. Unfortunately, many California-based trucking companies have first-hand 
experience with Proposition 65, being the direct target of a series of lawsuits over the last 
two years based on the use of diesel fuel. 

The lawsuits and tlireatening “notice of intent to sue” letters have sent chills 
throughout the trucking industry not only in California, but the entire nation. Tmcking 
companies in that state are using engines and fuels certified and fully regulated by the 
state of California; even more stringent than federal regulations in some cases. Yet 
today, small family owned and operated trucking companies are fearful of having their 
entire livelihoods erased by having to defend themselves against the senseless legal 
actions encoiu’aged by Proposition 65 that serve no public interest. 

We appreciate the Committee’s hearings on this matter and your personal 
leadership. lake other small business industries, California’s trucking companies are 
responsible, safety-minded companies trying to earn a living and provide the goods and 
services demanded by consumers. They are responsible companies that spend hundreds 
of thousands of dollars each year to comply with state environmental health and safety 
rules to protect public health and welfare. 


(202) 544-6245 ★ Fax: (202) 675-6568 * whit@trucking.org * www.trucking.org 
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Chaimian Talent, thank you again for opening a dialogue on this serious issue. 
Please contact me if we can provide more information or a detailed briefing or arrange a 
meeting with some of our affected members. We look foiward to working with the 
Committee on this matter. 


Sincerely, 

-4 



James Whittin^ll 


Enclosure 

Cc: Joel Anderson 

Executive Vice President 
California Trucking Association 
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Before the US House of Representatives 
Committee on Small Business 

Hearing on 

Proposition 65’s Effects on Small Businesses 


The American Trucking Associations, Inc. (“ATA”) appreciates the opportunity to 
submit this testimony on the impact on small businesses of Proposition 65, (California 
Health and Safety Code §§ 39650-39675). 

We applaud the committee for its efforts to investigate the impacts of this law and would 
like to recognize and thank Chairman James Talent for his leadership in this area, and for 
creating this forum. 

Based on the past few years of experience of the trucking industry, the industry can say 
with confidence that Proposition 65 is a threat to the viability of the California economy 
and to the trucking industry in California, while providing little actual benefit to the 
citizens of California. 

The Trucking Industry is Predominately Small Business. 

According to the US Small Business Administration, approximately 87 % of all trucking 
companies have annual revenues less than $18.5 million, classifying them as small 
businesses.’ Separately, 78 % of all registered tmcking companies have six or fewer 
tracks.^ 

The industry is also a highly competitive and marginal industry. On average, profitability 
for most trucking companies is in the range of 1 -3 percent. That means that for each 
dollar in revenue they earn, after paying salaries and all the associated employment taxes 
and costs and operating expenses (fiiel, equipment, depreciation, etc.), they get one to 
tliree cents in profit. Because the industry is such a marginal industry and is 
predominately small business, it is especially vulnerable to the financial impacts 
stemming from Proposition 65 litigation. 

Diesel Fuel Use is the Primary Concern under Proposition 65 

The trucking industry’s primary experience with Proposition 65 comes from the 1991 
listing of diesel fiiel on the list of chemicals covered by the law. Diesel fuel is the 
predominant choice of fuel for tmcking companies operating large trucks in California. 


' US Small Business Administration, Washington DC, 1998. 
^ US Department of Transportation, Washington DC, 1998. 
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Comments of American Trucking Associations, Inc. Page 2 

Proposition 65 ’s Effects on Small Business 


It is a cost effective, widely available, reliable source of energy, providing 10-30 % more 
energy per unit of fuel than gasoline. Diesel fuel is a widely available commodity at 
retail gasoline stations, convenience stores and truck stops, available adjacent to gasoline 
dispensers. Diesel fuel is also used by an increasing number of non-commercial light- 
duty pick-up trucks, sport utility vehicles, and recreational vehicles. 

In the case of the trucking industry, the concerns about Proposition 65 could extend 
beyond the borders of California, Due to the interstate nature of the industry, companies 
are concerned about their vulnerability to Proposition 65 challenges for trips through 
California. Ultimately, Proposition 65 has national significance for small businesses and 
the entire interstate transportation sector in particular. It would be a tragedy if other 
states, such as Massachusetts (in which legislators have proposed Proposition 65-like 
legislation the last two years), consider or adopt similar statutes in the future. 

Public Welfare is Well Protected Under Existing Regulations 

It is the strong view of the trucking industry that Proposition 65 serves no useful purpose 
with regard to wanting the public about exposure to true risks, and we believe that diesel 
engine emissions are adequately regulated under other state and federal laws. 

Diesel fuel, engine emissions and operations are covered by a broad array of stringent 
environmental laws in the California Health and Safety Code, and regulations developed 
by the California Air Resources Board (ARB), South Coast Air Quality Management 
District and an array of other agencies. These laws and regulations establish new engine 
emission standards, fuel quality specifications, in-use emissions inspection and 
enforcement programs, limitations on vehicle idling, requirements for fleet operation, and 
other measui-es. The diesel engine’s design, manufacture and use are tmder a high degree 
of ongoing scrutiny by several brairches of government in California and at the federal 
level. All of these regulations are designed around standards of protecting public health 
and welfare. In many cases these extensive discussions and establishment of public laws 
regarding the health effects of diesel exhaust exposure have occurred at several points 
over the last 20 years in California, well in advance of the Proposition 65 legislation. 

Proposition 65 is Being Abused to Advance a Special Interest Agenda 

In the last two years, owners and users of diesel engines as well as manufacturers have 
been the targets of multifaceted legal actions by a coordinated network of environm ental 
and clean air groups and individual attorneys. The network has brought or threatened 
challenges against California-based trucking companies and fleet operators for failure to 
warn the public about diesel emissions. These special interest groups are intent on 
eliminating diesel fuel and diesel engines from California, seeking to replace them with 
mandated use of alternative fuels and engines powered by natural gas. 

These lawsuits have been targeted at the manufacturers and users of the engines alleging 
that these companies failed to notify the public about the alleged hazards of diesel fuel 
used in the majority of large truck engines. Over 300 “notice of intent to sue” letters 
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have been received by tracking companies and other fleet operators in the last two years; 
many of these are small businesses. 

Trucking companies in California - - who have been using California Air Resources 
Board-approved engines and diesel fuel, and passing truck emissions tests and other 
requirements - - now find themselves faced with the potential negative campaigns and 
economic impacts resulting from these meritless claims under Proposition 65, 

Small businesses are ill-equipped to respond to these “notice of intetat to sue” letters and 
in some cases even understand the meaning of the legal letters, notices and potential for 
negative publicity brought by these allegations. This requires small businesses to fund 
costly and unbudgeted expenses to seek outside legal counsel and experts to mount an 
effective response to these claims and letters; many of which are frivolous. Instead of 
spending the few dollars they earn to maintain their equipment or buy newer equipment, 
tltey are instead forced to spend them on legal fees. It is a tragedy that is being 
experienced by many small businesses in California and it must be stopped. 

Proposition 65 May Increase, Not Decrease Danger From Chemicals. 

The trucking industry also believes that Proposition 65 has the very real effect of 
reducing the public’s sensitivity to true risks. The overwhelming volume of actual 
Proposition 65 notice and warning requirements on virtually every consumer product, 
chemical and device, coupled with those warnings not legally required but driven by fear 
of litigation when the risks are not real nor actually covered trader Proposition 65, has 
created an environment with a tendency toward uselessness when “everyone is warned 
about everything,” and no one is really warned about anything. 

This sets up the unfortunate scenario that the public is unable to properly identify real 
risks, and instead becomes less sensitized to safety concerns instead of more sensitized. 
This phenomenon likely means that more people are hurt from chemicals, which can be 
directly attributed in part to the fear factor of Proposition 65 litigation. 

The California legislation should be stripped of its “bounty hunter” provision, and 
replaced with a more moderate and equitable compensation system that is based on 
quantifiable proof of protection of the public from a specific risk through a legal action. 
The burden of proof in this scenario should be on the firms bringing the challenges, who 
should be required to justify the overall compensation and settlement. Under this 
suggested approach, the value of the attorney award would be based on degree of risk 
from a specific chemical, rather than a blanket $2,500 award. Perhaps such reforms 
would result in companies being more inclined to issue warning labels and notices in 
cases where they are truly warranted. 
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Conclusions 

America’s trucking industry is a responsible industry, providing one in 12 jobs, paying 
billions of dollars in taxes and fueling the economic growth of the entire US economy. 
The trucking industry also supports the goals of safe highways, clean air and clean water 
for all Americans. 

Laws that are poorly designed can evolve into the kind of scenario that has resulted from 
Proposition 65, providing economic benefit for unscrupulous trial lawyers, extracting the 
very limited wealth and earnings of average Americans and small businesses while 
providing little or no benefit to the public. The legal assault or threat of lawsuits against 
the hundreds of thousands of sm all-business trucking companies that have been 
consistently abiding by a full array of laws to protect the environment is unwarranted and 
unfortunate, has increased the costs of goods and services, and already driven some 
companies directly out of business. 

Proposition 65 has created its own economy and culture that has its majority effect the 
drain of the economic vitality from small businesses rather than informing and protecting 
the public of real risks. It is a law that must be stripped of its exorbitant legal bounty 
hunter provisions, and reformed to focus on real risks, rather than the risk of not 
complying to Proposition 65. 


American Trucking Associations, Inc. 
2200 Mill Road 
Alexandria VA 22314-4677 


Contact: 


Allen Schaeffer 

Vice President for Environmental Policy 
703-838-1844 
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California Environmental Protection Agency 


Winston H. Hickox 

Secretary for 
Environmental 

PmrecUon , . . . 

November 4, 1999 


Air Resolirces Board Departmesit of Pesticide Regulaticn DqwrtmentofToxic Substances Control 

Integrated Waste ManagcmoitBoard c OfBceofEnvironmentalHealthHa2aTd Assessment 
State Wafer ■ResoittcesControlBoard O RegirmalVfeterQnalityControlBoards 



Cray Davis 

Governor 


Honorable James Talent, Chair 
House Small Business Committee 
2361 Rayburn House Office Building 
Washington, D.C. 20515 

Dear Chairman Talent: 

On behalf of the California Environmental Protection Agency (Cal/EPA), I am pleased to 
submit the following comments for the record from the October 28, 1 999, Small 
Business Committee hearing on Proposition 65. 

The voters of California oven/vhelmingly passed Proposition 65 as a ballot proposition in 
November 1986, Officially known as the Safe Drinking Water and Toxic Enforcement 
Act of 1986, it requires the Governor of California to create and update at least annually 
a list of cheraicais known to the state to cause cancer or reproductive toxicity. The 
Office of Environmental Health Hazard Assessment (OEHHA), within the Cal/EPA, is 
the lead agency for the implementation of Proposition 65, 

Listed chemicals are subject to a warning requirement and to a discharge prohibition. 
Specifically, any business knowingly and intentionally exposing persons to the listed 
chemicals must first give “clear and reasonable warning," and discharges of listed 
chemicals Into sources of drinking water are prohibited. Not all exposures or discharges 
are subject to these requirements, however. Carcinogens are exempt where the 
exposure or discharge poses “no significant risk,” defined in regulation as a one in 
1 0Q.OOO-lifetime risk of cancer. Reproductive toxicants are exempt where the exposure 
or discharge is less than one-thousandth the level that would cause no obsen/able 
effect. Businesses with nine or fewer employees are exempt from the warning 
requirement and the discharge prohibition, and there is also an exemption for naturally 
occurring chemicals in foods. 

It is important to emphasize that Proposition 65 does not ban the production or use of 
chemicals. Instead, it requires informing the people of California about exposures to 
carcinogens and reproductive toxicants in their environment. By setting a threshold 
level of risk before the Act’s requirements apply. Proposition 65 encourages industries 
and businesses to implement changes to reduce the levels of toxic chemicals released 
into the environment and contained in their products, thereby leading to a healthier 
population. 

Proposition 65 is a unique statute. It represents a sensible approach that empowers 
Californians to achieve control of the use and release of toxic chemicals, rather than a 

555 Cspitol^Mall -'_Suite525 0 Sacramento, California 95814 t:- (916)445-3846 Fax: (’916)445*6401 

<3 Printed at Recyded Paper 
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command and control approach. It is a simple, multi-media statute, which is self- 
executing. Below, I will provide specific examples of how Proposition 65 has been 
effective in reducing the levels of known carcinogens and reproductive toxicants in 
consumer products and the environment, all in the absence of the creation of complex 
regulatory processes or a regulatory bureaucracy. But first I wish to highlight another 
success of Proposition 65, that is, it has encouraged action at the federal level to reduce 
certain exposures that may not have been adequately controlled under existing federal 
or State laws. For example, in 1 990, after California acted on lead in ceramic dishes 
pursuant to Proposition 65, the U.S. Food and Drug Administration (FDA) adopted 
stricter lead standards for tableware. As a second example, California brought action 
against lead foil wine bottle caps in 1991 and the following year FDA adopted a 
standard barring lead foil bottle caps. As a third example, California acted to reduce the 
lead content of calcium supplements and antacids, and FDA is now looking at this issue 
too. 

Proposition 65 has played a role in reducing air emissions of listed chemicals from 
industrial facilities in California. In a recent analysis performed by the Environmental 
Defense Fund, air emissions of approximately 150 chemicals listed under both 
Proposition 65 and the United States Environmental Protection Agency’s Emergency 
Planning and Community Right-to-Know Act (EPCRA) decreased more sharply between 
1988 and 1995 in California than in the rest of the country. At the same time there was 
almost no difference in the rates of reductions of air emissions for chemicals subject 
only to EPCRA between California and the rest of the country. 

Examples of reductions in toxic chemicals in consumer products as a result of 
Proposition 65 include: 

• Lead, a carcinogen and a reproductive toxicant, has been significantly reduced or 
eliminated in a number of products, including all manner of plumbing products (such 
as faucets, water mains, valves, fittings), water filters, ceramic dishes, calcium 
supplements and antacids, mini-blinds, lead foil wine bottle caps, crystal decanters 
and glasses, cans used in a specific line of food packaging, and a widely used hair 
coloring agent. 

• Tetrachloroethylene, (also known as perchloroethylene), a carcinogen, was removed 
from a major brand of clothing spot remover, to reduce exposure. 

• Trichloroethylene, a carcinogen, was removed from typewriter correction fluids. 

• An unspecified carcinogen was removed from a brand of waterproofing spray for 
shoes. 
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These are examples of many of the reformulations and reductions that we are aware of. 
There are undoubtedly numerous other product reformulations and process changes 
which businesses have made quietly, without fanfare. 

Attached is a list of questions and answers on Proposition 65 impacts on small 
businesses for your information, in summary, I believe that Proposition 65 has 
achieved the goals for which it received support by the California voters in 1986, 
Proposition 65 has resulted in both reductions in exposure to toxic chemicals and 
protection of public health. 

Thank you for the opportunity to share our views on this important environmental 
program. 

Sincerely, 


t-tAAffisNn ri 

Winston H. Hickox 
Agency Secretary 

Attachment 


oc: See next page. 
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cc: Honorable Juanita Millender McDonald 

United States House of Representatives 
419 Cannon House Office Building 
Washington, DC 20515 

Honorable Grace Flores Napolitano 
United States House of Representatives 
1407 Longworth House Office Buiiding 
Washington, DC 20515 

Honorable Mary Bono 
United States House of Representatives 
516 Cannon House Office Buiiding 
Washington, DC 20515 

Linda Adams 
Governor’s Office 

Vincent Harris 
Governor's Office 

David Kim 

Governor's Washington Office 
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QUESTIONS AND ANSWERS ON PROPOSITION 65 AND 
SMALL BUSINESSES 


1 . Isn’t Proposition 65 duplicative of other State and Federal laws? 

• Independent state laws such as California's Proposition 65 are viewed within 
California as a necessary augmentation of federal action and in many cases 
Proposition 65 fills regulatory holes (such as, heavy metals in fertilizer). For 
example, there are many chemicals listed as carcinogens or reproductive 
toxicants on the Proposition 65 list that are not regulated as such by federal 
programs. 

• Proposition 65 is a unique law in that it places the regulatory burden of proof 
on the polluters and other regulated businesses instead of the government. 
This concept has made Proposition 65 successful in reducing emissions of 
Proposition 65 chemicals to the environment and reducing Proposition 65 
chemicals in consumer products, not only In California, but also throughout 
the country since California is such a large market. The market-driven 
incentive of “not having to warn” of a Proposition 65 chemical is a powerful , 
one. Unfortunately, because of confidential information in product formulation 
and industrial process, it is also a difficult benefit to quantify. 

• We have found that federal warnings (e.g.. Consumer Product Safety 
Commission labels) are sometimes insufficient to warn consumers of potential 
exposures to carcinogens and reproductive hazards. 

2. Doesn’t Proposition 65 place an undue burden on small businesses in California? 

• Businnesses with fewer than ten employees are exempt 

• Public utilities are exempt 

• Not all exposures or discharges are subject to the Act 

• California has enjoyed a huge expansion in economic activity, which has risen 
more rapidly than in most other parts of the country. This growth has been 
led in a large part by new small businesses. The California regulatory climate 
has not changed appreciably over this time period. 

3. Is there any indication that complying with Proposition 65 has contributed to the 

failure of any small businesses within California? 

• The Office of Health Hazard Assessment (OEHHA) does not have statistical 
information to indicate this, but general trends in the state economy do not 
suggest this impact has resulted from Proposition 65. 
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4. Does the warning information required under Proposition 65 have any effect on 
the behavior of California consumere, when it comes to buying consumer 
products? 

• OEHHA has not studied this but because of the keen interest by the affected 
parties in Proposition 65 there seems to be some competitive advantage to 
substances not being listed. 

5. Are consumer products safer since the passage of Proposition 65? 

• Yes, at least with respect to the levels of chemical carcinogens and 
reproductive toxicants present in consumer products. Numerous consumer 
products have been reformulated to reduce or eliminate the presence of 
Proposition 65 listed chemicals. 


6. Is Proposition 65 cost-effective? 

• Yes, by virtue of Proposition 65 shifting the burden of proof from government 
to businesses, to establish whether or not there was a violation and 
eliminating the need for a large government bureaucracy to enforce the 
Proposition, it is a simple, self-executing multi-media statute. 

7. Suggestions have been made that lawsuits have been filed based on exposure 
scenarios that are unrealistic and overly conservative. Is Proposition 65 overly 
conservative and based on poor science? 

• The initial determination of whether an exposure will constitute a “significant 
risk” is the job of the polluters and regulated businesses, not the government 
or the citizenry. The law provides some guidance on this point such as one in 
100,000 risk level as the cancer benchmark and 1000-fold below the no 
significant risk level for reproductive hazards. OEHHA provides these levels 
(safe harbors) for over 250 agents. These "safe harbor" numbers are based 
on the best available data, and have been developed using standard risk 
assessment techniques. The potential drinking water polluter or business 
causing exposure to listed chemicals can use these to quickly ascertain 
whether a given exposure is not likely to be significant, or the polluter or 
covered business may conduct a more detailed evaluation of the particular 
exposure relevant to the chemical and situation in question. 
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8, Some have claimed that the private enforcement provisions of the law are being 
abused. Do you believe this is the case? Are too many suits, many which are 
claimed to be frivolous, being filed? 

• OEHHA is not involved directly in the lawsuits to enforce Proposition 65. 

• The Attorney General’s Office, which has the responsibility to enforce 
Proposition 65 disagrees with the assertion. 

• In addition, the State Attorney General has oversight and can preempt the 
private party lawsuit if he believes it is a legitimate case. 

• A law passed this last legislative session requires private parties to report the 
results of their lawsuits and vinll lead to more information regarding the 
number of frivofous lawsuits that are b.eing filed. 


November 4, 1999 
Cal/EPA/OEHHA 
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November 23, 1999 


Honorable James M. Talent 
Chairman 

House Committee on Small Business 
2631 Rayburn House Office Building 
U.S. House of Representatives 
Washington, DC 20515 

Re: October 28“* Hearing on Californians Proposition 65 
Dear Chairman Talent and Members of the Committee: 

I am the President of Sea Pearls, a small business based in Minnesota that manufactures diving 
equipment as v/ell as products for other industries. Thank you for this opportunity to submit 
testimony regarding California’s Proposition 65 and its effects on small businesses. I would 
like to share with the Committee the experience of Sea Pearls and some of its retailers with 
Proposition 65 and the public interest group As You Sow (AYS), 

In January of 1999, Sea Pearls, Inc. received a Notice of Violation from attorney Frederic 
Evenson on behalf of AYS. The notice informed us that under California's Proposition 65 we 
were required to provide consumers with a warning on the dangers of the lead and lead 
compounds used in diving weights. We were not, at that time, aware of such requirements and 
contacted an attorney to assist us in complying with that law. Evenson stated that AYS' 
intention was to rectify the situation as soon as possible and claimed that .AYS was interested in 
a "constructive resolution" of tliis matter in order to avoid prolonged and costly litigation. 

Our attorney informed us that the company fell under the "less than 10 employees" exemption 
of the law and therefore was not subject to penalties and AYS' legal fees'. Nonetheless, we 
voluntarily took an active role in warning individuals against the possible exposure to lead 
since we agreed with tlie law's purpose. Evenson found this response unacceptable unless I 
submitted an affidavit stating that Sea Pearls had less than 10 employees and provided copies 
of W2 and 1099 tax forms and other payroll information. I provided an affidavit along w'ith a 
list of all employees and the dates of their employment during the period in question, but 
refused to turn over any documents that would compromise employee privacy. 

The preceding sequence of events took place over several months. Our attorney eventually 
informed AYS that if it continued to employ unreasonable tactics that were an abuse of the 
proce.ss, they could face an action for malicious prosecution. We have not heard from AYS 
since that time. Evidently they have now mrned their attention to the retailers of our diving 


' Section 25249.6 of the California Health and Safety Code (the failure to warn section) applies to a APerson in the course 
of doing business.^ Under Section 25249.11, AjwrstHs is defined as, Aan individual, trust, firm, joint stock 
company, corporation, company, partnership, and association.^ Furthermore, that section states that ""Person in the 
course of doing business" dees not include any persoi enploying fewer than ten employees in his business... s 
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weights as well as other manufacturers. 

At least five California-based Sea Pearls retailers or manufacturers have received demand 
letters from AYS including; Bamboo Reef (San Francisco, CA), Ocean Enterprises (San 
Diego, CA), Pacific Wilderness (San Pedro, CA), Sport Chalet (La Qienata, CA), and Trident 
Diving Equipment (Chatsworth, CA). The lettere notify the retailers that they have failed to 
provide the consumer with Proposition 65 warnings, but offer to settle the matter for sums of 
money as high as $50,000. (In at least one instance, a retailer had routinely posted warnings 
for years but the warning was not phrased correctly according to AYS.) The retailers have 
subsequently posted notices and attached warning labels to the subject merchandise, and sent 
copies of the warning materials to AYS for their approval. AYS has not responded to these 
actions and it is unclear whether AYS intends to seek monies from these small businesses. 

It is apparent that AYS targets a specific industry for Proposition 65 enforcement. It moves 
from top to bottom within that industry, pursuing the deepest pockets first. AYS also appears 
to vary the proposed settlement offer according to a company's size and ability to pay. Despite 
AYS' initial claims of benefiting the public interest and seeking a "constructive resolution", it 
is obvious that the only purpose served has been a money making crusade for a few 
individuals. This is a dangerous abuse of an otherwise reasonable and effective law. 

Thank you for consideration of this testimony. If you have any questions, please feel free to 
contact me. 

Sincerely, 

4 - 

S. Lee Selisky 
President 
Sea Pearls 
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SETTLEMENT AGREEMENT 

This Settlement Agreement ("Agreement') is entered into between As You Sow ("AYS") 
on the one hand, and Unlimited Holdings, Inc. ("UNLIMITED HOLDINGS") dba Added Extras; 
Magic Nails, Inc. (“MAGIC NAILS”); and Walgreen Co. (“WALGREEN”), on the other, as of 
August 12, 1999 ("Execution Date").^ 


A. RECITALS 

1. AYS is a non-profit foundation dedicated to, among other causes, the protection 
of the environment, the promotion of human health, and the improvement of worker and 
consumer rights. AYS is based in San Francisco, California and incorponsted under the laws of 
the State of California, 

2. UNLIMITED HOLDINGS is a New York corporation which has distributed and 
sold in California certain nail polish products containing the chemical toluene, which is listed 
pursuant to Title 22, California Code of Regulations, §12000 et seq.; 

3. MAGIC NAILS is a New York corporation which has distributed and sold in 
California certain nail polish products containing the chemicals toluene and formaldehyde, which 
are listed pursuant to Title 22, California Code of Regulations, §12000 et seq.; 

4. The names of each of the products referenced in Paragraphs A.2 and A. 3 above 
are set forth on Exhibit A, hereto, and are hereinafter referred to as the "Products"; 

5. WALGREEN is an Illinois corporation that has sold certain of the Products in 
California; 

6. The Products were sold in California by the Settling Defendants between June 
1998 and December 1998; 

7. On January 1 , 1 991 , toluene officially was listed by the State of California as a 
chemical knowm to cause reproductive toxicity, pursuant to California Health and Safety Code 
§25249.8. 


8. On January 1 , 1988, formaldehyde officially was listed by the State of California 
as a chemical Icnown to cause cancer, pursuant to California Health and Safety Code §25249.8; 

9. On February 3, 1 999, AYS served UNLIMITED HOLDINGS, WALGREEN and 
each of the appropriate public enforcement agencies with a document entitled 60-Day Notice that 
provided UNLIMITED HOLDINGS, WALGREEN and the public enforcement agencies with 
notice that UNUMII'ED HOLDINGS and WALGREEN were in violation of California Health 
and Safely Code §25249.6 et seg. ("Proposition 65") for failing to warn the purchasers and 
individuals using the Products that the use of the Products exposes them to a chemical known to 


' UNLIMITED HOLDINGS, MAGIC NAILS, and WALGREEN are herein after referred to collectively as 

the Settling Defendants. 
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MAOIC NAILS Product bears the following warning statement on its label; 

WARNING: This product contains chemicals known to the State of California 
to cause cancer and birth defects or other reproductive harm. 

The warning statement shall be prominent and displayed on the unit packaging of 
each MAGIC NAILS Product with such conspicuousness, as compared with other 
words, statements, or designs so as to render it likely to be read and understood by 
an ordinary individual purchasing or using the Product. 

C. Beginning immediately, WALGREEN agrees that it will not sell in 
California, any of the Products (other than Products shipped before the Execution 
Date) unless each unit of the Product is either reformulated to completely remove 
the chemicals toluene and formaldehyde from the Product, or unless each unit of 
the Product bears one of the following warning statement on its label, as 
applicable: 

For those Products containing a chemical or chemicals known to the State of 
California to cause cancer: 

WARNING: This product contains ohemica!(s) known to the State of 
tllalifomia to cause cancer. 

For those Products containing a chemical or chemicals known to the State of 
California to cause birth defects or other reproductive harm: 

WARNING: This product contains chemical(s) known to the State of 
California to cause birth defects or other reproductive harm. 

For those Products containing a chemical or chemicals known to the State of 
California to cancer and also containing a chemical or chemical known to cause 
birth defects or other reproductive harm; 

WARNING; This product contains cbemical(s) known to the State of 
California to cause cancer and birth defects or other reproductive harm. 

The warning statement shall be prominent and displayed on tbe unit packaging of 
each Product with such conspicuousness, as compared with other words, 
statements, or designs so as to render it likely to be read and understood by an 
ordinary individual purchasing or using the Product. 

2. Restitution. UNLIMITED HOLDINGS on behalf of itself, and UNLIMFITD 
HOLDINGS and MAGIC NAILS on behalf of WALGREEN agree to make a restitutioiiary 
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payment in the amount of Thirty Thousand Dollars ($30,000) to AYS, which AYS shall forward 
to (a) California non-profit groups, and (b) the AYS Proposition 65 Enforcement Fund to reduce 
exposures to toxic chemicals, and to increase consumer, worker and community awareness of the 
health hazards posed by toxic chemicals. 


This re.stitutionary payment shall be made as follows: 


(1) 

UNLIMITED HOLDINGS 

$15,000 

(2) 

WALGREEN, by and through 

UNLIMITED HOLDINGS, 

$7,500 


and 



MAGIC NAILS 

$7,500 


3, Reimbursement of Fees and Costs. UNLIMITED HOLDINGS on behalf of 
itself, and UNLIMITED HOLDINGS and MAGIC NAILS on behalf of WALGREEN agree to 
reimburse AYS for its rea.sonable investigative, expert, and legal fees and costs incurred as a 
result of investigating, bringing this matter to the attention of the Settling Defendants, and 
negotiating a settlement in the public interest. The Settling Defendants agree that the amount of 
these fees and costs is $7,800. 

4. Payment Schedule. With regard to the monies to be paid to AYS pursuant to 
Paragraphs B.2 and B,3 herein, AYS and the Settling Defendants agree to the following payment 
schedule: 


A. UNLIMITED HOLDINGS: $28,350, divided into three equal payments 
to be paid within 10 days of Execution Date, within 45 days of Execution 
Date, and within 90 days of Execution Date. 

B. MAGIC NAILS: $9,450, divided into six equal payments to be paid 
within 30 days of Execution Date, within 60 days of Execution Date, 
within 90 days of Execution Date, within 120 days of Execution Date, 
within 150 days of Execution Date and within 180 days of Execution 
Date. 

A "late charge" in the amount of five (5) percent shall be applied to each installment not 
postmarked on or before its due date as set forth above, for every ten days the installment 
payment is late. 

5. AYS Release. AYS, by this Agreement, waives all rights to institute any form of 
legal action against the Settling Defendants, their officers, directors, attorneys and 
representatives under Proposition '65, or Business & Professions Code §§ 1 7200 ^ seg., based on 
Settling Defendants' alleged failure to warn about exposure to toluene or formaldehyde 
contained in any of the Products shipped on or before the Execution Date of this Agreement, 
including any tiction for penalties, injunctive relief, restitution, attorneys fees or costs brought 
under Proposition 65 or Business & Professions Code §§17200 gt _seg based on Settling 
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Defendants’ alleged failure to warn about exposure to toluene or formaldehyde contained in any 
of the Products shipped on or before the Execution Date of this Agreement. 

6. Settling Defendants Release. Settling Defendants, by this Agreement, waive all 
rights to institute any form of legal action against AYS, its officers, directors, attorneys and 
representative;! (the "AYS Releasees") for all actions or statements made or undertaken by the 
AYS Releasees in the course of seeking enforcement of Proposition 65 or Business & Profession 
Code § § 1 7200 et seg. against Settling Defendants in this Action. 

7. Stipulated Judgment. Within five (S) days of the Execution Date of this 
Agreement, the parties shall file a stipulated judgment to be approved pursuant to California 
Code of Civil Procedure §664.6 by the San Francisco Superior Court in accordance with the 
terms of this agreement. 

8. No Admission of Liability. The Settling Defendants’ consent to this agreemem 
is given in recognition of the risks of future litigation and the expense required to litigate their 
respective claims and defenses. It shall not be construed as an admission of liability or any 
admission that any of the facts asserted by any party to the various claims among the parties are 
true or that the claims, or any portion thereof, asserted by any party thereto are well founded. 

9. Successors. This agreement binds and inures to the benefit of each party hereto 
and each party's agentjs), predecessor(s), representativefs), employee(s), al'filiate(s), servant(s), 
heir(5), sucoessor(s), and assign(s). 

10. Severability. In the event that any of the provisions of this Agreement are held 
by a court to be unenforceable, the validity of the enforceable provisions shall not be adversely 
affected. 


1 1. Enforcement, In the event that a dispute arises with respect to any of the 
provisions of this Agreement, this Agreement may be enforced pursuant to Code of Civil 
Procedure §664,6 or any other valid provision of law. The prevailing party in any such dispute 
shall be awarded reasonable fees and costs incurred. 

12. Governing Law, The terms of this Agreement shall be governed by the laws of 
the Stale of California. 

13. Integration & Modification. This Agreement, together with the Exhibits hereto 
which are specifically incorporated herein by this reference, constitutes the entire agreement 
between the paities relating to the rights and obligations herein granted and assumed, and 
super.sedes till prior agreements and understandings between the parties. Each party 
acknowledged that it has not relied upon any warranties, representations, or promises, except as 
set fortli expres,sly in tliis agreement. Any prior correspondence, memorandum or agreement, 
wlicther oral or written, are superceded in total by this agreement. All words, phrases, sentonco.s 


5 
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and paragraphs including the recitals hereto are material to this agreement. 

This Agreement may be modified only upon the written agreement of the parties. To the 
extent any such modification is made to this agreement that also requires modification of the 
Stipulated Judgment provided for herein, the parties shall cooperate in modifying the Slipuiated 
Judgment submitted to the Court. 

14. Counterparts. This Agreement may be executed in counterparts, each of which 
shall be deemed an original, and all of which, when taken together, shall constitute one and the 
same document. 

15. Authorization & Warranty. Each of the signatories to this agreement warrants 
that he or she is fully authorized to enter into the terms and conditions staled herein, to execute 
the agreement and to legally bind the party on whose behalf he or she is signing, and that they 
have not .sold, assigned, transferred, conveyed or otherwise disposed of, any claim or demand 
relating to any matter covered by this agreement. 

DATED: BY: 

Lawrence E, Fahn 
Executive Director 
As You Sow 

DATED: BY: 

Name; 

Title; ] 

UNLIMITED HOLDINGS, INC. 


DATED: BY: 

Name; 

Title: 

WALGREEN CO. 

DATED: BY: 

Name; 

Title; 

MAGIC NAILS, INC. 


6 
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EXHIBIT A 
tRF to Revise] 

UNLIMITED HOLDINGS PRODUCTS 

Bear Necessities Scentables Fragranced Nail Lacquer 

MAGIC NAILS products 
M ystic Nails Duo 


7 
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AIRWAM 


UNITED STATES 

CONSUMER PRODUCT SAFETY COMMISSION 

WASHINGTON, DC 20207 


December 20, 1999 


BY FIRST CLASS MAIL AND FAX 

Honorable James M. Talent, Chairman 
House Committee on Small Business 
2361 Rayburn House Office Building 
Washington, DC 205 1 5-63 15 

Dear Chairman Talent: 

The U.S. Consumer Product Safety Commission has received your December 10, 1999 
letter captioned “Federal Hazardous Substances Act/Proposition 65.” The entire Commission 
joins me in this response. 

State and federal courts have explicitly held that the Federal Hazardous Substances Act 
does not preempt Proposition 65. Chemical Specialties Manufacturers Ass’n. Inc, v. Allenbv. 
958 F.2i 941 (O* Cir.) (describing contrary theory as “nonsensical” and one that “simply does 
not comport with common sense”), cert , denied. 113 8. Ct. 80 (1992); People v. Cotter & Co,. S3 
Cal. App.4* 1373 (Cal. App.) (describing contrary opinion of the Commission’s Office of 
Generd Counsel as “plainly erroneous”), rev, denied . (Cal. July 9, 1997), cert, denied . 1 18 S. Ct. 
601 (1997). Federal legislation could reverse those rolings, but there is no such legislation 
pending in Congress, and you indicated at the close of the October 28 hearing that you likely 
would not introduce legislation at this time. 

Your first query pertains to “the standard the Consumer Product Safety Commission 
(‘CPSC’) applies when determining whether or not to commence a rulemaking pursuant to a 
petition or the legal standards governing possible promulgation of an interpretive rule.” For the 
reasons we have previously provided, the Commission has no plans to initiate a rulemaking 
pertaining to Proposition 65. Moreover, no member of the public has petitioned the Commission 
to promulgate any rule pertaining to Proposition 65, Accordingly, it would be premature to 
opine in any further detail on the factors bearing on the hypothetical rulemaking. 

Any member of the public, including members of Congress, may petition the 
Commission for promulgation of a rale. (In fact, tlie Commission currently has before it a 
bipartisan petition on bleacher safety from two members of Congress.) If you request, the 
Commission will designate your correspondence during 1999 with the agency and its staff to be 
a petition seeking promulgation of an interpretive rale aimed at preempting state law 
(Proposition 65) by federal law (the FHSA). Yon could thus direct the Commission to 
commence the rulemaking. The Commission’s regulations governing petitions are at 16 C.F.R. 
Part 1051. Enclosed is a copy of these regulations, together with a copy of the Commission’s 
directive entitled “Operational Procedures for Petitions.” 


CPSC HollfflK 1.S!X)-638-CPSC(2772) * CPSC's Web Site: hitpj/www.cpsc.gov 
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Honorable James Talent 
Page 2 


Your second query essentially reiterates Question Nos. 4, 5 and 8 of yourNovember 16, 
1999 questions. The Commission cannot respond in further detail to those questions outside the 
context of a rulemaking proceeding. We are unaware of any instance in which the Commission 
has issued an “advisory opinion” identifying the full range of pertinent information that might 
bear on a possible future petition before actually receiving such a petition. The resources 
necessary to this effort would to a large extent replicate those involved in the rulemaking itself 

Thank you for your interest in the Commission. 

Sincerely, 

Ann Brown 


cc: Honorable Ny dia V elazquez 

Honorable Grace Napolitano 
Commissioner Thomas H. Moore 
Commissioner Mary Sheila Gall 
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Consumer Product Safety Commission 

(h) Appeals of the finding's of fact and 
conclusions of la'w or remedies must be 
filed by the complainant -within 90 days 
of receipt from the ag-ency of the letter 
required by § 1034.170(g). The agency 
may extend this time for good cause. 

(i) Timely appeals shall be accepted 
and processed by the head of the agen- 
cy. 

(j) The head of the agency shall no- 
tify the complainant of the results of 
the appeal within 60 days of the receipt 
of the request. If the head of the agen- 
cy determines that additional informa- 
tion is needed from the complainant, 
he or she shall have 60 days from the 
date of receipt of the additional infor- 
mation to make his or her determina- 
tion on the appeal. 

(k) The time limits cited in para- 
graphs (g) and (j) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(l) The agency may delegate its au- 
thority for conducting complaint in- 
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

[51 FB. 4575, 4579, Feb. 5, 19SS, as amended at 
51 FR 4575, Feb. 5, 1985] 

§§1034,171—1034.999 [Reserved] 

PART 1051 -PROCEDURE FOR 
PETITIONING FOR RULEMAKING 

Sec. 

1051.1 Scope. 

1051.2 General. 

1051.3 Place of filing. 

1051.4 Time of filing. 

1051.5 Requirements and recommendations 
for petitions. 

1051.6 Documents not considered petitions. 

1051.7 Statement in support of or in opposi- 
tion to petitions; Duty of petitioners to 
remain apprised of developments regard- 
ing petitions. 

1051.8 Public hearings on petitions. 

1051.9 Factors the Commission considers in 
granting or denying petitions. 

1051.10 Granting petitions. 

1051.11 Denial of petitions. 

Authority: 5 U.S.C. 553(e). 5 U.S.C. 5oo(e). 
Source: 48 FR 57123. Dec. 23, 1983. unless 
otherwise noted. 


§1051.2 

§1051.1 Scope. 

(a) This part establishes procedures 
for the submission and disposition of 
petitions for the issuance, amendment 
or revocation of rules under the 
Consumer Product Safety Act (CPSA) 
(15 U.S.C. 2051 et seg.) or other statutes 
administered by the Consumer Product 
Safety Commission. 

(b) Persons filing petitions for rule- 
making shall follow as closely as pos- 
sible the requirements and are encour- 
aged to follow as closely as possible the 
recommendations for filing petitions 
under §1051.5. 

(c) Petitions regarding products regu- 
lated under the Federal Hazardous Sub- 
stances Act (FPISA) (15 U.S.C. 1261 et 
seq.) are governed by existing Commis- 
sion procedures at 16 CFR 1500.82, 16 
CFR 1500.201, and 21 CFR 2.65. Petitions 
regarding the exemption of products 
regulated under the Poison Prevention 
Packaging Act of 1970 (PPPA) (15 
U.S.C. 1471 et seq.) are governed by ex- 
isting Commission procedures at IS 
CFR part 1702. In addition, however, 
persons filing such petitions shall fol- 
low the requirements and are encour- 
aged to follow the recommendations 
for filing petitions as set forth in 
§ 1051.5. 

§ 1051.2 General. 

(a) Any person may file with the 
Commission a petition requesting the 
Commission to begin a proceeding to 
issue, amend or revoke a regulation 
under any of the statutes it admin- 
isters. 

(b) A petition which addresses a risk 
of injury associated with a product 
which could be eliminated or reduced 
to a' sufficient extent by action taken 
under the Federal Hazardous Sub- 
stances Act, the Poison Prevention 
Packaging Act of 1970, or the Flam- 
mable Fabrics Act may be considered 
by the Commission under those Acts. 
However, if the Commission finds by 
rule, in accordance with section 30(d) of 
the CPSA, as amended, by Public Law 
94-284, that it is in the public interest 
to regulate such risk of injury under 
the CPSA, it may do so. Upon deter- 
mination by the Office of the General 
Counsel that a petition should be con- 
sidered under one of these acts rather 
than the CPSA, the Office of the Sec- 


151 
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§1051.3 

retary shall docket and process the pe- 
tition under the appropriate act and in- 
form the petitioner of this determina- 
tion. Such docketing, however, shall 
not preclude the Commission from pro- 
ceeding to regulate the product under 
the CPSA after making the necessary 
findings. 

§ 1051.3 Place of filing. 

A petition should he mailed to: Office 
of the Secretary, Consumer Product 
Safety Commission, Washington, DC 
20207. Persons wishing to file a petition 
In person may do so in the Office of the 
Secretary, at either, 5401 Westbard Av- 
enue, (third floor) Bethesda, Maryland 
or 1111 18th Street, NW, (eighth floor), 
Washington, DC. 

§ 1051.4 Time of filing. 

For purposes of computing time peri- 
ods under this part, a petition shall be 
considered filed when time-date 
stamped by the Office of the Secretary. 
A document is time-date stamped when 
it is received in the Office of the Sec- 
retary. 

§ 1051.5 Requirements and rec- 
ommendations for petitions. 

(a) Requirements. To be considered a 
petition under this part, any request to 
issue, amend or revoke a rule shall 
meet the requirements of this para- 
graph (a). A petition shall; 

(1) Be written in the English lan- 
guage; 

(2) Contain the name and address of 
the petitioner; 

(3) Indicate the product (or products) 
regulated under the Consumer Product 
Safety Act or other statute the Com- 
mission administers for which a rule is 
sought or for which there is an existing 
rule sought to be modified or revoked. 
(If the petition regards a procedural or 
other rule not involving a specific 
product, the type of rule involved must 
be indicated.) 

(4) Set forth facts which establish the 
claim that the issuance, amendment, 
or revocation of the rule is necessary 
(for example, such facts may include 
personal experience; medical, engineer- 
ing or injury data; or a research study); 
and 

(5) Contain an explicit request to ini- 
tiate Commission rulemaking and set 


16 ere Ch. 11 (1-1-95 Edition) 

forth a brief description of the sub- 
stance of the proposed rule or amend- 
ment or revocation thereof which it is 
claimed should be issued by the Com- 
mission. (A general request for regu- 
latory action which does not reason- 
ably specify the type of action re- 
quested shall not he sufficient for pur- 
poses of this subsection.) 

(b) Recommendations. The Commission 
encourages the submission of as much 
information as possible related to the 
petition. Thus, to assist the Commis- 
sion in its evaluation of a petition, to 
the extent the information is known 
and available to the petitioner, the pe- 
titioner is encouraged to supply the 
following information or any other in- 
formation relating to the petition. The 
petition will be considered by the Com- 
mission even if the petitioner is unable 
to supply the information rec- 
ommended in this paragraph (b). How- 
ever, as applicable, and to the extent 
possible, the petitioner is encouraged 
to: 

(1) Describe the specific risk(s) of in- 
jury to which the petition is addressed. 
Including the degree (severity) and the 
nature of the risk(s) of injury associ- 
ated with the product and possible rea- 
sons for the existence of the risk of in- 
jury (for example, product defect, poor 
design, faulty workmanship, or inten- 
tional or unintentional misuse); 

(2) State why a conswner product 
safety standard would not be feasible if 
the petition requests the issuance of a 
rule declaring the product to be a 
banned hazardous product; and 

(3) Supply or reference any known 
documentation, engineering studies, 
technical studies, reports of injuries, 
medical findings, legal analyses, eco- 
nomic analyses and environmental im- 
pact analyses relating to the petition. 

(c) Procedural recommendations. The 
following are procedural recommenda- 
tions to help the Commission in its 
consideration of petitions. The Com- 
mission requests, but does not require, 
that a petition filed under this part; 

(1) Be typewritten, 

(2) Include the word “petition” in a 
heading preceding the text, 

(3) Specify what section of the stat- 
ute administered by the Commission 
authorizes the requested rulemaking, 
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(4) Include the telephone number of 
the petitioner, and 

(5) Be accompanied by at least five 
(5) copies of the petition. 

§ 1051.6 Docoments not considered pe- 
titions. 

(a) A document filed with the Com- 
mission which addresses a topic or in- 
volves a product outside the jurisdic- 
tion of the Commission will not be con- 
sidered to be a petition. After consulta- 
tion with the Office of the General 
Counsel, the Office of the Secretary, if 
appropriate, will forward to the appro- 
priate agrency documents which address 
products or topics within the jurisdic- 
tion of other agencies. The Office of 
the Secretary shall notify the sender of 
the document that it has been for- 
warded to the appropriate agency. 

(b) Any other documents filed writh 
the Office of the Secretary that are de- 
termined by the Office of the General 
Counsel not to be petitions shall be 
evaluated for possible staff action. The 
Office of the General Counsel shall no- 
tify the writer of the manner in which 
the Commission staff is treating the 
document. If the writer has indicated 
an intention to petition the Commis- 
sion, the Office of the General Counsel 
shall inform the writer of the proce- 
dure to be followed for i)etitioning. 

§ 1051.7 Statement in support of or in 
opposition to petitions; Duty of pe- 
titioners to remain apprised of de- 
velopments regarding ^titions. 

(a) Any person may file a statement 
with the Office of the Secretary in sup- 
port of or in opposition to a petition 
prior to Commission action on the peti- 
tion. Persons submitting statements in 
opposition to a petition are encouraged 
to provide copies of such statements to 
the petitioner. 

(b) It is the duty of the petitioner, or 
any person submitting a statement in 
support of or in opposition to a peti- 
tion, to keep himself or herself ap- 
prised of developments regarding the 
petition. Information regarding the 
status of petitions is available from the 
Office of the Secretary of the Commis- 
sion. 

(c) The Office of the Secretary shall 
send to the petitioner a copy of the 
staff briefing package on his or her pe- 


§ 1051.9 

tition at the same time the package is 
transmitted to the Commissioners for 
decision. 

5 1051.8 Public hearings on petitions. 

(a) The Commission may hold a pub- 
lic hearing or may conduct such inves- 
tigation or proceeding, including a pub- 
lic meeting, as it deems appropriate to 
determine whether a petition should be 
granted. 

(b) If the Commission decides that a 
public hearing on a petition, or any 
portion thereof, would contribute to its 
determination of whether to grant or 
deny the petition, it shall publish in 
the FEDER.4A Register a notice of a 
hearing on the petition and invite in- 
terested persons to submit their views 
through an oral or written presen- 
tation or both. The hearings shall he 
informal, nonadversary, legislative- 
type proceedings in accordance with 16 
CPU part 1052. 

§1051.9 Factors the Commission con- 
siders in granting or denying peti- 
tions. 

(a) The major factors the Commis- 
sion considers in deciding whether to 
grant or deny a petition regarding a 
product include the following items: 

(1) Whether the product involved pre- 
sents an unreasonable risk of injury. 

(2) Whether a rule is reasonably nec- 
essary to eliminate or reduce the risk 
of injury. 

(3) Whether failure of the Commis- 
sion to initiate the rulemaking pro- 
ceeding requested would unreasonably 
expose the petitioner or other consum- 
ers to the risk of injury which the peti- 
tioner alleges is presented by the prod- 
uct. 

(4) Whether, in the case of a petition 
to declare a consumer product a 
“banned hazardous product” under sec- 
tion 8 of the CPS.4., the product is 
being or will be distributed in com- 
merce and whether a feasible consumer 
product safety standard would ade- 
quately protect the public from the un- 
reasonable risk of injury associated 
with such product. 

(b) In considering these factors, the 
Commission will treat as an important 
component of each one the relative pri- 
ority of the risk of injury associated 
with the product about which the peti- 
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tion has been filed and the Commis- 
sion’s resources available for rule- 
making’ activities with respect to that 
risk of injury. The CPSG Policy on Es- 
tablishing Priorities for Commission 
Action, 16 CFR 1009.8, sets forth the 
criteria upon which Commission prior- 
ities are based. 

§ 1051.10 Granting petitions. 

(a) The Commission shall either 
grant or deny a petition within a rea- 
sonable time after it is filed, taking 
into account the resources available 
for processing the petition. The Com- 
mission may also grant a petition in 
part or deny it in part. If the Commis- 
sion grants a petition, it shall begin 
proceedings to issue, amend or revoke 
the rule under the appropriate provi- 
sions of the statutes under its adminis- 
tration. Beginning a proceeding means 
taking the first step in the rulemaking 
process (issuance of an advance notice 
of proposed rulemaking or a notice of 
proposed rulemaking, whichever is ap- 
plicable). 

(b) Granting a petition and beginning 
a proceeding does not necessarily mean 
that the Commission will issue, amend 
or revoke the rule as requested in the 
petition. The Commission must make a 
final decision as to the issuance, 
amendment, or revocation of a rule on 
the basis of all available relevant infor- 
mation developed in the course of the 
rulemaking proceeding. Should later 
information indicate that the action is 
unwarranted or not necessary, the 
Commission may terminate the pro- 
ceeding. 

§ 1051.11 Denial of petitions. 

(a) If the Commission denies a peti- 
tion it shall promptly notify the peti- 
tioner in writing of its reasons for such 
denial as required by the Administra- 
tive Procedure Act, 5 U.S.C. 555(e). 

(b) If the Commission denies a peti- 
tion, the petitioner (or another party) 
can refile the petition if the party can 
demonstrate that new or changed cir- 
cumstances or additional information 
justify reconsideration by the Commis- 
sion. 

(c) A Commission denial of a petition 
shall not preclude the Commission 
from continuing to consider matters 
raised in the petition. 


16 CFR Ch. II (1-1-95 Edition) 

PART 1052-PROCEDURAL REGULA- 
TIONS FOR INFORMAL ORAL 
PRESENTATIONS IN PROCEED- 
INGS BEFORE THE CONSUMER 
PRODUCT SAFETY COMMISSION 

Sec. 

1052.1 Scope and purpose. 

1052.2 Notice of opportunity for oral presen- 
tation. 

1052.3 Conduct of oral presentation. 

1052.4 Presiding officer: appointment, du- 
ties. powers. 

Authority: 15 U.S.C. 1193(d). 15 U.S.C. 
20S8(d)C2). 15 U.S.C. 2076(a). and 5 U.S.C. 
553(c). 

Source: 48 FR 57122, Dec. 28, 1383. unless 
otherwise noted. 

5 1052.1 Scope and purpose. 

(a) Section 9(d)(2) of the Consumer 
Product Safety Act, 15 U.S.C. 2068(d)(2), 
and section 4(d) of the Flammable Fab- 
rics Act, 15 U.S.C. 1193(d), provide that 
certain rules under those statutes shall 
be promulgated pursuant to section 4 
of the .Administrative Procedure Act, 5 
U.S.C. 553, except that the Commission 
shall give interested persons an oppor- 
tunity for the oral presentation of 
data, views or arguments in addition to 
the opportunity to make written sub- 
missions. Several rulemaking provi- 
sions of the statutes administered by 
the Commission are subject only to the 
rulemaking procedures of the -Adminis- 
trative Procedure Act, Section 4{o) of 
the Administrative Procedure Act pro- 
vides that the opportunity for oral 
presentations may or may not be 
granted in rulemaking under that sec- 
tion. In addition, section 27(a) of the 
Consum.er Product Safety Act, 15 
U.S.C. 2076(a), authorizes informal pro- 
ceedings that can be conducted in non- 
rulemaklng investigatory situations. 

(b) This part sets forth rules of proce- 
dure for the oral presentation of data, 
views or arguments in the informal 
rulemaking or investigatory situations 
described in subsection (a) of this sec- 
tion. In situations where the oppor- 
tunity for an oral presentation is not 
required by statute, the Commission 
will determine whether to provide the 
opportunity on a case-by-case basis. 
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April 26, 1993 


MAHAGEMENT PROGRAMS 


OPERATIONAL PROCEDtrSES FOR PETITIONS 

1. PTO.POSE. The purpose of this directive is to establish a 
procedure for the efficient and timely handling of petitions and 
possible petitions. 

2. POLICY. It is the policy of the Commission that petitions 
and possible petitions will generally be processed according to 
these procedures. 

3 . REFERENCES . 

a. 16 CFR Part 1051 - Procedure for Petitioning for 
Rulemaking. 

b. Commission Notice 0601.6, Procedures for Sending 
Materials to the Commission. 

4. OPERATIONAL PROCEDURES FOR PETITIONS. The Commission will 
take the following steps to address petitions and possible 
petitions. The Office of the General Counsel will decide whether 
a request should be docketed as a petition. The staff will 
prepare an initial brief assessment of the petition recommending 
that the Commission grant, deny, or defer action. The Commission 
may develop additional information or data for a later decision 
if more work is needed. A schematic of the operational 
procedures is attached. 

a. The Office of the Secretary receives the request for 
agency action and forwards it to the Office of the General 
Counsel (OGC) . 


Initiated by: EXPE 



236 


0605. 0 

April 26, 1993 

b. OGC responsibilities. OGC will decide if the request 
for agency action should be docketed as a petition within 30 days 
of receipt of the correspondence by OGC. If OGC requests 
additional information before deciding whether to docket the 
matter as a petition, an additional 30 days will be allowed from 
receipt of the additional information. OGC's determination 
should be based on the criteria stated in the Commission's 
petition regulations, 16 CFR Sections 1051.5 and 1051.6.' 

c. Staff briefing memorandxm. The staff will prepare a 
briefing memorandum and forward it to the Commission within 180 
days.^ The Executive Director has the authority to extend the 
180 day period for good cause. 

(1) It is anticipated that information and analysis in 
this briefing memorandum will generally be brief and will be 
based on existing or easily obtainable data. Staff should 
periodically consult the attorney working on the petition for 
further guidance on the level of information necessary. The 
information and analysis needed in a briefing memorandxim may vary 
depending on the petition. More or less information than that 
outlined below may be appropriate. For example, petitions 
seeking technical revisions, limited exemptions, or minor 
amendments to rules, will often require less information. 

(2) The staff briefing memorandum will provide the 
Commission with initial information concerning the petition so 
the Commission can make an initial assessment. The Commission's 
initial assessment could be to grant the petition, deny the 
petition, or defer action on the petition until the staff obtains 
additional information relevant to the petition. 

(3) If more in-depth work by the staff is necessary to 
adequately assess the validity of the petition, the additional 
work should be stated in the initial briefing memorandum. If the 


' When a petition is docketed, OGC will forward to the 
Commission a ballot vote sheet and a draft Federal Register Notice, 
providing a 60 day comment period. The Commission may, in its 
discretion, decide to publish the Federal Register Notice 
requesting comments. 

' The ISO days will run from either: (1) the Commission's 
decision not to issue a Federal Register Notice soliciting public 
comments on the petition or (2) the close of the comment period if 
the Commission decides to issue a Federal Register Notice. 


Rage 2 
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Comirdssion chooses to pursue the additional work, it can 
reconsider the petition once the work is completed. 

(4) Generally, and to the extent it can be obtained 
from existing or easily obtained data, the briefing meaoranduiii 
should provide the following initial information to the 
Commission : 


(a) . A preliminary sketch of the hazard 
information. If feasible, the staff will estimate the annual 
number of injuries and deaths, discuss the population at risk, 
and sinmnarize hazard patterns. 

(b) . A brief discussion of market information. 
Using readily available information from government, industry, or 
other such sources, the staff will provide data on sales, product 
use, the number and size of firms, and an estimate of product 
life and the number of products in use. 

(o) . A preliminary estimate of the risk. The 
staff will provide this estimate based on the hazard and market 
information. 


(d) . A preliminary estimate of the annual cost to 
society of the hazard. Estimates of the annual societal cost 
includes estimates on injuries from the CPSC injury cost model- 
and other sources, property damage, and an assumed value per 
statistical life. 

(e) . A discussion of any existing standards and 
activities. The staff will summarize known existing domestic and 
international standards and activities that are intended to 
address the product or the hazard presented. 

<f) . A discussion of past agency action on the 
issue. The staff will summarize past petitions, compliance 
activities, information and education activities, and other 
Commission work on the issue. 

Sg) . Expert opinion from technical staff on 
-whether the hazard can be addressed by the action reguested by 
the petitioner and whether the action is feasible. The technical 
staff will rely on the available information to render its 
opinion. The staff will not conduct injury surveys, exposure 
surveys, convene focus panels, or test the product in order to 
render an opinion. 


page 3 
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(h) . In the case of a petition seeking an 
exemption from, an amendment to, or the repeal of an existing 
rule, the staff should provide available information and a brief 
analysis concerning the potential impact of the exemption, 
amendment, or repeal on injuries - 

(i) . A discussion of the pros and cons of 
granting the petition, denying the petition, and deferring 
action on the petition. The staff will discuss each option and 
make a recommendation, based on the information and analysis 
outlined above. There will be a discussion of the resources 
reouired to implement a Commission decision to grant the 
petition.^ There will be a discussion of what work is needed rf 
the Commission defers action on the petition. 

(j) . Other readily available information that is 
relevant to the petition. 



Jacqueline Jones-Smith 
Chairman 


Attachment: Schematic - Operational Procedures for Petitions 


^ If the Commission grants the petition, the staff will 
prepare a memorandum discussing when project work would begin, and 
what other operating plan work would not be done if the Commission 
decides to immediately begin the project. If the Commission grants 
the petition, and decides not to modify the operating plan at the 
time, the staff will prepare an enhancement level project sheet for 
Commission consideration at the earliest opportunity: ■ next mid- 
year review, operating plan or budget. 

* Staff will prepare an enhancement level project sheet ror 
this work for consideration in the next mid-year review, operating 
plan or budget, if the Commission defers action. 


Page 4 
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CHICAGO, ILLINOIS 60601-9703 

1400 L STREET, N.W. 

WASHINGTON. D.C. 2000&-3502 

21 AVENUE VICTOR HUGO 
75116 PARIS, FRANCE 

200 PARK AVENUE 

NEW YORK, NY 10166-4193 

(202) 371-5700 

43 RUE DU RHONE 

1204 GENEVA, SWITZERLAND 


FACSIMILE 371-5950 


MICHAEL R. LEMOV 



(202) 371-5749 

mlemov@winston.com 

December 10, 1999 

BY HAND 

Roger Keller, Esq. 




Counsel 

Committee on Small Business 
2361 Rayburn House Office Building 
Washington, DC 20515 

Re: CPSC — Proposition 65 — Preemption Hearing 
Dear Mr. Keller: 

We are pleased to enclose additional materials for your consideration for 
inclusion in the record of the October 28, 1999 hearing. The materials are as follows: 

• Correspondence from Representatives Tauzin and Northup 
(dated May 4, 1999 and May 19, 1999) regarding conflicting 
state regulation under Proposition 65. 

• Summary of 26 cases brought by private parties under 
Proposition 65 against defendants subject to CPSC jurisdiction 
under the Hazardous Substances or other Federal Acts. 

• Letters from companies located in New York and Ohio doing 
business in interstate commerce relating to the 
preemption/proposition 65 issue. 

• Letter dated July 21, 1997 from Greg Watchman, Acting 
Assistant Secretary, Department of Labor, to Chairman Talent 
describing implementation of OSHA's action plan with the 
State of California limiting Proposition 65 actions which would 
impair the Occupational Safety and Health Act. 

• Newspaper articles (dated January 27, 1999 and November 
11, 1999) relating to the impact of Proposition 65 on 
commerce. 
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• Letter of Winston & Strawn dated October 27, 1998 to the 
CPSC's General Counsel, including examples of Proposition 
65 burdening interstate commerce. 

• Letter dated July 22 , 1998 from Winston & Strawn to the 
CPSC's General Counsel submitting a document entitled 
" FHSA Cautionary Labeling: The Need for the CPSC Action 
to Maintain a Uniform National Labeling Program and Avert 
Conflicting State Requirements and Inequitable Enforcement. " 

The document includes examples of litigation ( Tab D ) and 
labeling {Tab_F) burdening or duplicating federal requirements. 

Please let us know if we can furnish additional information to the 
Committee on this subject. 



Enclosures 


cc: William N. Hall, Esq, 
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PROPOSITION 65 LITIGATION - SELECTED RECENT CASES 

TOTAL CASES : 26 

TOTAL PENALTIES. DAMAGES. FEES. AND COSTS : $8,975,145 


CASE 

SUMMARY 

SETTLEMENT STATUS 

As You Sow V. Ak7o 

• Defendant exposed persons 

Settlement Terms 

Nobel Coatings. Tnc. 

to toluene, carbon black. 



formaldehyde, chromium. 

• Defendant agreed to label 


lead and lead compounds. 

certain of its automotive 


silica, aluminum flake. Cl 

paint and paint-related 


Pigment Brown 24, 

products with Proposition 65 


antimony trioxide, toluene 
disocyonate, cadmium, 

warnings. 


nickel, ethylene glycol, and 
monomelhyl ether. 

Penalties. Damages. Fees, and Costs 

• Defendant agreed to pay 

$35,000 for enforcement of 
Proposition 65and for 
educational purposes. 

• Defendant agreed to pay 

$20,000 penalty plus fees 
and costs. 

• l2lal: $55,000 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

Northcoast Environmental 

• Defendant exposed persons 

to Proposition 65 
chemicals, particularly 
formaldehyde. Defendant 
failed to provide a clear and 
reasonable warning to those 
exposed. 

Penalties. Damages. Fees, and Costs 

Center and Clean Air 

Network v. Louisiana- 

• Defendant agreed to pay 
$5,000 in attorney’s fees and 
costs. 

• Total: $5,000 

Pacific 


2 
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CASE 


People V. Sherwin- 
Williams Company: As 
You Sow V. Sherwin- 
Williams Company: 
People V. Ace Hardware. 
et al: As You Sow v. 
Longs Drues 


SUMMARY 


Suit brought by the 
Attorney General and a 
group of citizens. 

Defendant exposed users to 
toluene. 


SETTLEMENT STATUS 


Settlement Terms 

• Sherwin-Williams, DAP 
Devcon and Ace Hardware 
must provide warnings by 
sending signs to retail stores 
and must follow-up to ensure 
that retail stores are posting 
the warning signs. 


Penalties. Damages. Fees, and Costs 


Sherwin-Williams, DAP 
Devcon, and Ace Hardware 
must pay $1.2 million in 
penalties and costs (penalties 
can be reduced up to 
$372,000 if the companies 
make specific efforts to 
remove toluene and other 
hazardous solvents from the 
products). 

Defendant Cotter settled for 
the total amoimt of $275,000 
($155,000 in penalties, 
$100,000 in restitution to 
environmental projects 
through the California Public 
Health Foundation 
(“CPHF”);$10,000 to 
Proposition 65 Enforcement 
Fund through the CPHF; and 
$10,000 to the Attorney 
General’s office). 

Total : $1,475,000 


3 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

Maneini v. Waterford.: 

• Defendant failed to provide 

warnings. 

Settlement Terms 

Mansini v. Baccarat. Inc.: 


Mansini v. Saks 

Comnanv.: Mansini v. 
Durand 

• The terms of Saks & 

Company’s settlement 
agreement were sealed. 



• Defendants, except Saks & 

Company, agreed to provide 
a joint in-store warning for 
leaded crystal, unless 
defendants show that their 
products do not leach 
detectable lead. 



Penalties. Damages. Fees, and Costs 



• Defendants, except Saks 8c 

Company, settled for 
$795,000 ($362,500 to 
University of California - 
San Francisco for lead 
research, $60,000 to the 

CPHF for lead education 
activities, $322,500 in 
attorney’s fees and $50,000 
in costs). 



• Total: $795,000 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

Near v. United Airlines 

• Defendants failed.to warn 

Settlement Term.s 


terminals ill cxjfijunctidn 

• Defendant agreed to post 


with the sale of alcoholic 

smoking warnings and “safe 


beverages in the terminal 

harbor” alcoholic beverage: 


“clubs” and on the 
airplanes. 

warnings in teiminal. 

Penalties. Damap-es. Fees, and Costs 

• Defendants settled for 
$40,000 in attorney’s fees 

• Defendants must contribute 
$60,000 to the city. 

• Total: 3100,000 

Environmental Defense 

• Defendant failed to provide 

Settlement Terms 

Fund V. Dowbrands. Tno. 

a warning that its product 



contained perchlotpethyleiie 

• Defendant agreed to 


in an amount which poses a 

reformulate its product to 


significant risk of cancer to 

remove perchloroethylene 


product users. 

and must offer customers the 
opportunity to exchange the 
old product for the new 
product. 

Penalties. Damages. Fees, and Costs 

• Defendant agreed to pay 
$115, 000 in attorney’s fees 
and costs, a portion of which 
will be placed in a trust fund 
for further enforcement of 
Proposition 65. 

• isJa!; $115,000 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

F.nvirnnmentai Defense 

Fund V. Sunnvside Com.: 
Environmental Defense 

Fund V. Tnitest 

Manufacturing^ 

Co.;F,nvironmental Defense 

Fund V. Savniman Comnanv; 

• Defendants failed to warn of 

exposure to methylene 
chloride by manufacturers of 
paint strippers and removers. 

Settlement Terms 

• Defendants must provide 
warning material to retailers 
and distributors for all products 
being sold and must follow-up 
to assure that retailers actually 
post the warnings. 

• Defendants must also promote 
and provide alternative stripper 
products that do not contain 
methylene chloride. 

Penalties. Damages. Fees, and Costs 

• Defendants settled, except for 
Parks Corporation, for 
$417,000 in attorney’s fees, of 
which Thompson paid 
$190,000. 

• Parks Corporation must pay 
civil penalties of $2 per can for 
each can with the. weaker 
“federal” methylene chloride 
warning and $2,500 per can for 
each can with no warning at 
all, totaling $210,000 in civil 
penalties. 

• The Environmental Defense 
Fund (“EDF”) was awarded 
$191,000 in attorney’s fees and 
costs, which was increased to 
$350,000. 

• Total: $977,000 

Environmental Defense 

Fund V. Star Bronze 

Comnanv Tnc.: 

Environmental Defense 

Fund V. Thomnson & 

Formbv: Environmental 

Defense Fund v. Parks 

Comoration 


6 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

As You Sow V. Ashland 

Chemical. Inc. 

• Defendant failed to warn 

consumers that use of their 
products would expose 
them to toluene and 
benzene. 

• Pending 

Hernandez v. Black & 

• Defendants manufactured 

and distributed Repel Dog 
and Gat Rq>eHent that 
contains 

paradichlorobenzene 
without a proper warning as 
required by Proposition 65. 

• Pending 

Decker. Inc. 


7 



253 


CASE 

SUMMARY 

SETTLEMENT STATUS 

A.s You Sow V. BASF 

Corooration 

• Defendants exposed persons 

to chromium, formaldehyde 
gas, nickel compounds, 
toluene and lead 
compounds in BASF’S 
automotive paint products. 

Settlement Terms 

• Defendants agreed not to 

ship any products without 
proper warning labels. 

Penalties. Damages. Fees, and Costs 

• Defendants agreed to pay 
$5,750 to As You Sow’s 
Proposition 65 Investigation 
Fund. 

• Defendants agreed to pay 
$1,750 to the Citizens for a 
Better Environment. 

• Defendants agreed to pay 
$36,500 in attorney’s fees 
and costs. 

• Defendants agreed to pay 
$70,000 in penalties. 

• Total: $114,000 

A? Ypu Spw V, 

Gilsonite Labs 

• Defendant failed to provide 

adequate warnings for its 
products containing 
chemicals listed in 
Proposition 65. 

Settlement Terms 

• This case settled for updated 

warnings. 

Penalties. Damages. Fees, and Costs 


Plaintiff waived fees and 
penalties. 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

Dennison-Leonard v. 

• Defendant fail«! to 

Settlement Terms 

Stanford Universitv 

persons of exposure to lead 



through; paints at 

• Defendants must provide 


the facility; ■ 

warnings, undertake lead 
abatement activities, and 
provide blood-lead testing 
for children living in tlie 
housing. \\ 

Penalties. Damase-s. Fees, and Costs . 

• Defendants must pay 
$166,265 in penalties and 
costs. 

• Total: $166,265 

As You Sow V. Revlon. 

* Defendant failed to warn 

Settlement Terms 

Inc.: As You Sow v. Orlv 

persons of nail polish 


International.: As You 

containing toluene. 

• Defendants agreed to 

Sow V. Apple Cosmetics.: 


reformulate and p^Vlde: , 

Fragrance Association v. 


.warnings. 

As You Sow 


Penalties, Damases. Fees, and Costs 

• Defendants will pay 
$206,000 in attorney’s fees 
to As You Sow. 

• Defendants will pay 
$330,000 in attorney’s fees 
to Cosmetic, Toiletry, and 
Fragrance Association and 

13 other makers of home use 
nail polish. 

• Total: $536,000 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

Gonzales v. Sam’s Groun. 

Inc. dba Rubber Stamoede 

• Defendants exposed toluene 

without warning, as well as 
various wrongful discharge 
claims. 

Penalties. Damapes. Fees, and Costs 

• Defendants agreed to pay 
$150,000 in penalties, 
damages, fees and costs. 

• Total: $150,000 


10 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

As You Sow V. U.S. 

Chemical &. Plastic 
fDuoontl; As You Sow v. 
Grow Groun. Inc.: As 

You Sow V. Yenkin- 
Maiestic Paint Com. 
fPPG Industries) 

• These c^es involved 

occupational and:Consumer 
exposures. 

Scfflnmcnf Terms 

• Dupont will not ship products that 
contain Proposition 65 chemicals into 
California w/o a specified warning and 
will reprint product labels to include 
appropriate Proposition 65 warnings, 

• PPG industries will place warning 
labels on all aiftomotiYe coding . 
products that contain Proposition 65 
chemicals, reprint labels and provide 
for employee job training. 

• PPG Industries will reduce the sale of 
products that contain a certain 
percentage. ofie^ compounds in 

1995, 1996, and 1997 by 10% and 
will not formulate any new products 
that contain heavy metal components. 

Penalties. Damages. Fees, and Costs 

• Dupont will pay S! 1,000 to the Santa 
Clara Center for Occupational Safety 
and Health for educational purposes; 
510,000 to the West County Toxics 
Coalition to assist low and moderate 
income residents in environmental 
issues; $8,000 to As You Sow’s 
Proposition 65 Investigation Fund for 
research; $2,200 to the Citizens for a 
Better Environment for public 
education; $58,800_f6r attorneys’ fees 
and costs to As You Sow; $40,000 in 
civil penalties; and $130,000 in the 
event that it fails to invest $10,000 in 
employee and job training or 
formulates or sells any new 

autom6tri«.^F^ti^ucls;that'eontain. 
cadrruum;; le^.br.:Chr6rnium.: ^ 

• PPG Industrial will pay $10,000 to As 
You Sow for enforcement' and 
educational purposes; $49,1 10 for 
attorneys’ fees and costs; and S 1 0,000 
in civil penalties. 

• If PPG is unable to comply with these 
conditions it will pay a $60,000 fine 
per year. 

• Total: $328,980 


11 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

F.nvirnnmental 

Foundation v. 

• Defendant fai!^ to.warn. 

; dtetai' of bj^siiFe 
to mercury caused by 
fillings in teeth. 

Settlement Terms 

• Defendant will provide 
warnings on its product 
containers and will send 
dentists warning signs for 
posting, along with 
instructions and return card 
to indicate compliance. 

Penaities. Damapes. Fees, and Costs 

• Defendant must pay $26,400 
in penalties fees and costs. 

• Total: $26,400 



12 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

Mateel Fnvironmentai 

• Defendant exposed diesel 

Settlement Teim.s 

Tiistice Foundation v. 

engine exhaust and other 


Mitsubishi Caternillar. 

listed chemicals, which are 

• Defendants must place the 

Inc. 

components of diesel 

required warnings either on 


exhaust, without required 

the equipment or in the 


warnings. 

operator’s manual. 

Penalties. Damaees. Fees, and Costs 

• Defendants must pay 
$100,000 in civil penalties. 

• Defendants must pay 
$100,000 for warning 
advertisements to run in 
industry and union 
magazines. 

• Defendants must pay 
$2S0,000 in attorneys’ fees. 

. Total: $480,000 

Environmental Defense 

• Defendants failed to warn 

♦ Pending 

Fund V. C. Palmer 

persons that molded-leaded 


Manufacturins, Inc.. Lee 

hobby products expose the 


Precision. Inc, and Do-It 

consumer to levels of lead 


Coro.. Hilts Molds: 

higher than permitted by 


Environmental Defense 
Fund V. Blount. Inc.: 
Cabela’s Lvman Products 
Coro.. Midway Ranine 
Rullet Mold 

Manufacturins Co.. 

Gander Mountain. Inc.. 
Midsouth Shooter Sunnlv 

Co. 

law. 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

Mateel Fnvironmental 

Justice Foundation v. 

Accu-Tek 

• Defendants failed to warn 

gun users-that guiis and 
ammunitionwotildiresult in 
exposure to chemicals 
known to cause cancer and 
birth defects. 

• Pending 

Mateel Environmental 
Justice Foundation v. 

Pacific Gas & Electric 

• Defendants exposed persons 

to seven separate 

Proposition 65-Usted 
chemicals in the absence of 
clear and reasonable 
warnings. 

• Pending 

Rostean v. Recton- 

Dickinson Consumer 
Products 

• Defendant failed to provide 

warning for mercury 
exposures from damaged or 
cracked thermometers. 

Settlement Term.s 

• Defendant must include a 
warning and instructions on 
what to do about disposal or 
breakage with the 
thermometers. 

Penalties. Damages. Fees, and Costs 

• Defendant will pay $20,000 
in civil penalties. 

• Defendant will pay $30,000 
in attorneys’ fees and costs. 

• Total: $50,000 

Mateel Environmental 
Justice Foundation v. 
T.ouisiana Pacific T.umher 

Co. 

• Defendant exposed persons 

without warning to 
hexavalent chromium and 
. arseniC; ' ' ' 

• Pending 
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CASE 

SUMMARY 

SETTLEMENT STATUS 

Mateel Fnvironmenfal 
Justice Foundation 

• Defendant exposed people 

without warnings to carbon 
monoxide^ benzene, 
acetaldehyde and 
formaldehyde, all found in 
automobile ejdiaust. 

• Pending 

Mateel Fnvironmental 
Justice Foundation v. Kol! 
Manasement Services 

• See Heitman Properties 

Settlement Terms 

• Cushman & Wakefield 
agreed to post specific 
warning signs at the entrance 
of the parking garages on 
specified properties. 

Penalties. Damages. Fees, and Costs 

• Cushman & Wakefield will 
pay $30,000 in civil 
penalties. 

• Cushman & Wakefield will 
pay $5,000 to the CPHF. 

• Cushman & Wakefield will 

pay $15,000 to the plaintiff 
for distribution to nonprofit 
organizations “involved with 
and interested toxic chemical 
and air pollution issues.” 

• Cushman & Wakefield will 

pay $15,000 in attorneys’ 
fees. 

• Total: $65,000 


15 
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People V. Gallo 


Suit brought by the 

Penalties. Damases. Fees, and Costs 

Vineyards. Inc. 


Attorney General 


Defendants must establish a 


• 

Defendants exposed persons 


$700,000 fund that provides 



to lead through the use of 


for warning signs and media 



lead foil caps on the bottles. 


advertisements that promote 
a “wipe before you pour” 
campaign throughout 1992. 




• 

Defendants must pay an 
additional $200,000 in 
penalties. 




• 

Total: $900,000 


16 




Suit brought by the 
Attorney General 



Defendants violated both 
the warning requirement 
and the discharge 
requirement b«;ause.of the 
lead, which; leches into the 
water and i^miiis. ih the . - 
brass Componenis df die 
faueets- 


Manville Manufacturing 
paid $60,000. 

B&K Industries paid 
$90,000. 

Woodmark International 
paid $50,000. 

Nu-Tone paid approximately 
$36,500. 

Price PFister paid a total of 
$2,400,000 ($100,000 in 
civil penalties; $200,000 in 
funds to reimburse the 
Attorney GeneraFs Office 
for the cost of the 
prosecution; and $500,000 to 
provide funding for lead 
education and reduction 
activities). 

Price PFister also paid for 
attorney’s feesto private 
litigants who had filed a 
coordinated action. 

Total : $2,636,500 + 
attorney’s fees to private 
litigants. 
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POTTER!, 

paint! 


POTTER PAINT CO., INC. 
april 30, 19S9 


INDUSTRIAL COATINGS 


P.O. BOX ISO • CORTLAND, N.Y. 13045 


► TELEPHONE (SO?) T53-6T54 
FAX # (607) 753-6757 


Honorable James P. Haleh 
Chairitian 

Souse Appropriations SubcoinEiiittee 
VA-Independenfc Agencies 
81-143 Capitol Building 
Washington, DC 20515-6022 


Dear chairman Walsh: 

X write to you as President of a paint manufacturing corapany in 
your district which empioya around 11 people, and ia a raerofaer of 
the National Paint and Coatings Association. 

We appreciate the consideration your committee is giving to 
putting Report Language in the appropriations FY 2000 measure 
instructing CPsc to preempt Prop-65 styled state iabeling 
requirements which deviate from the Federal Hazardous Substances 
Act, 


Specifically, we are extremely concerned with state-specific 
"clear and reasonable" labeling and warning requirements and Che 
impacts they will have on the sale ot thousands of consumer 
product lines across the nation. These warnings, commonly 
referred to as "Proposition 65“ requirements patterned after 
California legislation, are being enacted or considered in many 
states, we have learned that as many as 3,000 businesses in 
flaiifornia alone have been subject to costly claims for not 
utilising California's warning requirements. In addition, we have 
read that over S300 million have been expended, largely by 
producers aeiling in interstate commerce, for penalties, legal 
fees, and increased labeling costa, due to the California state 
requirements alone. 


Your leadership on the troubling issue would reflect common 
sense, congressional intent, and help companies like ours 
transact business across state lines with unjustified 
impediments , Thank you, 

/ 

Sitioerely , 

POTTER PAINT COMPANY, INC. 


I 

Peter A. Potter 
President 


PAP/mf 

CO! Mr. Prank Cushing, NpcA 
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RPM, INC. • 2628 Peart Rd RO. Sox 777 * Medirja, OH 4425S •» 330-273^3 * Fax 330-225’€574 


P, Kelly Tompkins 

Vice PfesiCfent'Gsneral Counset 
Secretary 


ApiK 30, 1999 


Th« Honorable Marcy Kaptur VXA FACSIMILE 

Uirited States House of Representatives 
2311 Rayburn House Ofiice Bniliting 
Washington, D.C. 2051547® 

Dear Representative Kaptur; 

RPM, Inc. and other RPM, Inc. businesses are extremely concerned with 
state-specific "clean and reasonable" labeling and W'aming requirements 
and the impacts they will have on the sale of our products across the 
nation. Tltese warnings, commonly referred to as "Proposition 65" 
requirements patterned after California legislation, are being enacted or 
considered in many states. We have learned that as many as 3,000 
businesses in California alone have been subject to costly claims for not 
utilizing California's warning requirements. 

My experience as General Counsel to RPM, Inc has included several 
"clashes" with Proposition 65 involving several RPM, Inc. operating 
companies. In addition, we have read that over $300 million has been 
expended, largely by producers selling in interstate commerce, for 
penalties, legal fees, and increased labeling costs, due to the California state 
requirenrents alone. 

As a manufacturer of paints, coatings and specialty chemicals, our sales and 
distribution network is national in scope. Uniformity itt consumer labeling 
and warning requirements is, therefore, critical in packaging and selling 
our diverge line of products rtationwide. It is our understanding that 
under the Federal Hazardous Substances Act (FHSA), once federal 
authority' is cxercLsed, 'such authority is intended to broadly preempt state 
authority to regttlate the same product hazards. In other words, once 
regulated, stete product bans are not even permitted. To this end, RPM, 
Inc. requests your support in prompting the U.S. Consumer Product Safety 
Commission (CPSQ to commence a rule-making proceeding to develop a 
substantive federal regulation defining "cautionary labeling" under FfKA 
to preempt duplicative and conflicting labeling requirements applicable to 
consumer products within the jurisdiction of the CPSC 



The Honorable Marcy Kaptur 
April 30, 1999 
Page 2 
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KPM, Inc. and other similarly situated indusfa'ial companies across the state 
of Ohio are very concerned with both the immediate and long-term effects 
of Proposition 65-type state legislation on our ability to manufacture and 
distribute our products nationwide. Your assistance and support in 
addressing our concerns is greatly appreciated. I am very hopeful that your 
efforts and influence can result in substantive changes which will preserve 
national uniformity and fairness in consumer labeling and warning 
requirements. 

Please do not hesitate to call me at (330) 273-8883. 

Sincerely, 



PKTxro 


M:\Lega^ <3TP«j.'’''JPKT\L£rs\Kaj)tur 043039 
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Paints 



Thomas J. Fuetce 

Director of Legal services 


April 30 , 1999 


The Honorable Allan MoUohan 
United States House of Representatives 
Washington. DC 20515-4S01 


The Clidcien Company 

925 Euclid Avenue 
Cleveland 
Ohio 44115 USA 
Telephone (216) 344-83SB 
Fax (216) 344-S93S 
e-mail; loiii_puette@;ci.co.uk 


Dear Representative Mollohan: 


The Glidrjan. Company, is extremely eoncemed with state-specific "clear and reasonable" hbeliilg 
and warning repnirements and the impacts they will have on the sale of our products across the 
natioa. These warnings, commonly referred to as “Propositicns 65" requirements patterned after 
California iegislaiioa, are being enacted or considered in many states. I am sure that you have heard 
and read about the many businesses in California that have been sul^eot to costly claims for not 
utilizing California's warning requirements. 


As a manufacturer, our sales distribution network is national in scope through our do-it-yoursdf 
chain customers, independent dealers and our ICI Dnlux* paint stores. Unifomtity in consumer 
labeling and warning requirements is therefore critical in packaging and selling our diverse line of 
products nationwide. It is our understanding that under the Federal Hazardous Substances Act 
(FHSA), once federal authority is exercised, such authority occupies the field and broadly preempts 
state authority to regulate the same product hazards. To this end. The GHdden Company requests 
your support In prompting the U.S. Consumer Product Safety Commission (CPSC) to commence a 
rule-making proceeding to develop a substantive federal regulation defining "oautionary labeling" 
under FHSA to preempt duplicative and conflicting labeling requirements applicable to consutper 
. products wlihin the jurisdiction of the CPSC. 

. The Glidden Company and other industries across tire state of West Virginia are very concerned with 
both the immediate and long-term effects of Proposition 65-type state legislation on our ability to 
manufacture and distribute our products nationwide. Your assistance and support in addressing our 
concerns ate greatly appreciated, 1 am very hopeful that your efforts and influence can result in 
substantive changes which will presers'e national unifotmity and fairness in consumer labeling and 
warning requirements. 

Sincerely, 


THE GLIDDEN COMPANY 



TfP/kk 


^he Com&arty is 0 marr)Dtf of the ICi PiiAtS Wofk) QrOup 
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Beniamin Moore & Co. Paints - Stnin$ » Clear Fimshes 


EXECUT>V£ OFFK?e*5T CMESTf^uT ftlDGS «OAD ►MOnTVAi.F. MEW JEftSaV ftT6A5- 18«^ * {201) S7S-860e »FaX: {ZOi) S7a.904® 


W£SS!T£: -www.Sj^rtjatwiftiVsoofe.cow 


Majr3, 1999 


Via Far^kmle 225-9476 
ai^Regtdaf 


Hie HooorsdWe Alan B. MoBohan 
United States Hoxis» of Rj^cesesrtatives 
R anking Megnbag- 

VA-Ind<^xaEKkat Ag€S2<aes Sidiceunmittde ^ 
House A}:Q3rc^rtations Conamtsee 
WasMi^ttsi,DC 205i5*4«03 

Attention: Del E^vis 


Botgamia Mocsre & Co. is extremely ctaicemed witii any state-spedfic “clteor land 
ii^stsQoablV’ lahding and waning rcqutrmients md the impacts will have on tbe of our 
products the uadoit Hmse wemings, corroaoniy refeired to as *^*K5j»^oa 65" 

requirements jwttemed irSfiT Cal 2 foxn 2 & legislaiiotL, are being enacted or consideTwi ia many states. 
We have learned that as many as 3,000 budnesses in Califemia alone l^c been sobject to costly 
cldffis for not ntilizn^ California’s -watning requinsm«as. In addiijon, -ve hare lead ^at over 
$300 millico has bee© expended, largely by prafoeexs seUii^ ia interstate commejce, for pcoahie^ 
legal fees, and i&at'eased labalmg costs, doe to the California state leqmMxneots alone. 

J^po^ott 65 atKl its boanJy hxintes have cdf^Ied so tumy iochistries to the personal 
eadc hmet u of the boggy teiaters. The original iiaeni of ti»Frtqx)ationv«s^st<atodl^''flsepooriy 

drafted iegislatioii and the conOicts with the federal laws. U&fortuoately, this extabled the bounty 
hunters to besjeftt ratiher than ftis consvmsers. 

Bdgasua Mooio & Co. was served and hunted down by the bounty hunters and treated as 
oneoffbeirprey. There was so bads for dieir clsim. I c^inot begin to teU ycra the bsctror 

ivories I encountered when ^leokiag to other con^ames about thdr «3q«i<ac8S. The baim this 
Priipc^ftioa has coused to so many industries and consumecs is abhoirent 

Bergamiti Moewe & Co. distributes its p«oducts through ind^jeaitifijit dealers in. voot district 
a£W a maauSctiaing facility in Picbiaond, Vii^nia. As a manufeccturcr, siqiplkr ai^ rctafer, 
our distribirttea necworic is gatianal in scope. Uniftmaity in cotisuracsr labdiag aod wasoing 


A . rO"ONT9, . WOiHrAeAL. .»0 - lANStEY, B 


FstalflSshed 3SS3 
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The iicooisftjie AIsb B. Molldiaa 
United Stales House of Repceseaaiives 
May 3. 1999 
Pa^2 


ie«|aimnents is i^itical m packaging and selling our dlveise line of produ^ natioumde. 

It is <njr undeastao^ing te under fie Federal Hazardous StO^stanoes Act (F£BA\ oooe federal 
is exercisiKi, sodti 2 aid»dfy occigsies ^ fidd and Isoadly preea^ state autkaily to 
legulate tiie same jHrodact hazards. To this end, Betyacdn Moore &■ Q>. requests your sviqpport ia 
pros^jdng &e U>S. Cmsam^ Froduct Safest* Comoussion (CPSC) to ^ansisQce a indo-m^diig 
pioceedsi:^ to dev^qp a sid)slasaive federal reguMon defining “cautionary labdiog” under FHSA 
to ^eeo^ dtQ>lkdfive and orm^ctiizg labeling requirerootts to cosmm^ pxxlncts 

•within fhe jurischcticai of the CPSC. 

Beigfflain Moore & Co, and odier industries across Use state of West Vnrgiaia are very 
amceraed -with boA fiw frmnedSatc aad iong-tenn effects of Proposiiic«a 65-type state i gmgtarf nn oa 
OUT BbiK^ to manu&R&ae aaid disfntatte our products natiODvdde. Your aytisfeHtoo and si^apoit in 
ad<±re$sipg our cc«Kmis are greedy sqsprcciated. I am very hopeful *at your eSbrts and rnffucoce 
cm. result in s^b^as^ve ohanges 'will preserve oaffooal uni&nni^ and fairn ess in co^umo: 

labdiug ^ vi^umng 

Sincerely, 


BenjacaiQ Moore & Co, 



General Counsel-Comzaercial Affairs 


.TG/«r 
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Orao Paint Council 


2S) South TIhikd Street 
COLUNSBUS, OHO 43215 
Tbl: 614/221-1240 
Fax: ^4^21-2865 


April 29, 1999 


Honorable Marcy Kaptur 
U.S. House of RepresentEdv-^s 
Washington, DC 20515-3509 

Dear Representative K^&ir. 

I am writing to you oa behalf of the Ohio PE^Cound] (OPC) wHdi is a S4etewi4e sssodatitMi 
representing OKo manufecturers, wholesale andretslters of paint and coatings products. We 
dir^tly repi^eat 79 Ohio burin^ses with ovct b,000 employees. As may know, C^ie is the 
leader in the manirfeclure of paint and coatings products in titeUfuted States. OPC members are 
extremely concerned with state-specific “clear and reasonable” labeling and wari^ requtrein«i& 
and the impacts th^ wU have on the sale of their products across the nation. These warnings, 
commonly referred to as “PzoposHion 65” requirements patterned allt^ California legislation, 
being ei^ii^ed or coiundered tn many states. We have learned that as mai^ as 3,000 businessea m 
California alone have been subject to costly clams for not utilizing Catiforma’s warning 
requirements. In oldition, we have remi that ovct $300 nallion l»vc been expended, laigely by 
producers selling in interstate commerce, for penalties, 1^ fees, and increased lab^g cost^ 
due to the Califonna state requirementa aloseL 

As I am sure you remember, a similar “ProposiHon 65** type issue was presented to Ohio votws as 
State Issue 5 fai 1992. Issue 5 was soundly defoated by Ohio voters by a vote of 78% to 22%, 
About 3.5 million Ohioans voted against this ballot measure. 

Many OPC memb«a have sales distribution networks which are national in scope. UnHofinity tn 
consumer labeling and w'armng requirements is tli^efore critical in patksgbg and sdUng their 
diverse line of products nationwide. It is my understanding that under the Federal Hazardous 
Substances Act (FHSA), once fedend 8uthoi% is ewreised, sodi authority occupies the fitid and 
broadly preempts state authority to regulate tlw same product hazards. To this end, the OPC 
requests your support in prompting the U.S. Consvmo' Product Safety Commisfiaon (CPSC) to 
commence a rul^a^g proceedhig to develop a substantive foderal regulation defiiiing 
"cautionsy labeling” under FHSA to preempt dupHcative and con&cting labefing requlr^i^ts 
^plicabie to conwimw products within the jurisdiction of the CPSC. 

Oluo Paint Council membws and other industries acroK the state of OWo are vwy concerned whh 
both the immediate and long-term effects of Proposition 65-typc state legislation on our ability to 


SpniiMccd hy tfu: Nadpnri pjUof A CRVinu AuKi.’Xton att^ ie coo^wnuioR with the CSadenaci and CteveUet? 
l*4ini & CtntinSt Ax KnuionK. snathe CDIC and Ckvctanil Spclctlci for COQtilUS l^cbnoloBy. 
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manufecturc and distribute our products natfoiwridc. Your assistance and support Is addre^Mg 
our concerns are greatly appreciated. 1 2211 very lu^eibl that ywr ^orts ai^ tnfitiencc C 5 an f«uk 
in substantive changes wtach would preserve mdond urafomaty and ^mess m consumer I^eliitg 
8 Sd warmng requir^eats. 


SincertJy, 


/'J/hnT.MeGough 

^ecutiveDireett^ 


1 


JTMuV 
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U.S. Department of Labor 


Assistant Secretary for 
Occupatron^ Safety and Health 
Washington. O.C. 20210 


JUL 2 i 1997 


The Honorable James M. Talent 
Chairman, Committee on Small Business 
U.S. House of Representatives 
Washington, D.C. 20515-0315 

Dear Chairman Talent; 

As we indicated to you in our letter of July 7, we have written to the California Occupational 
Safety and Health State Plan Designee, John Duncan, requesting that the State submit an action 
plan for fulfilling California’s responsibilities under OSHA’s approval decision to oversee 
hazard communication enforcement throughout the State and to assure that all State plan 
commitments are being fulfilled. The letter also clarifies the applicability of the State’s hazard 
communication standard with regard to qut-of-state manufacturers. A copy of that letter is 
enclosed for your information. 

As promised in our earlier letter, we will provide you a copy of the State’s response when it is 
submitted. We appreciate your interest in this complex issue. 

Sincerely, 



fre^Watchman 
Actmg Assistant Secretary 


Enclosiue 
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U.S. Department of Labor 


Assistant Secretly for 
Occupational Sal^ anO Health 
Washington. D.C. 20210 


JU. 7 1997 


The Honorable James M. Talent 
Chairman, Committee On Small Business 
U.S. House of Representatives 
Washington, D.C. 20515-0315 

Dear Chairman Talent: 

This is in response to your June 23, 1997, letter concerning the Occupational Safety and Health 
Administration’s approval, subject to specific limiting conditions, of the California Hazard 
Communication standard. I appreciated the opportunity to discuss the details of the decision 
with you personally. 

Your letter accurately portrays OSHA’s approval decision as establishing a “bright line” test 
which is “conduct-based.” It is our intent to further explain the conditions of Federal approval in 
a letter to the California State Designee, John Duncan, Acting Director, Department of Industrial 
Relations, within the next week to 10 days. In that letter we will also make clear the requirement 
that the State designee is ultimately responsible for all activities which are a part of the approved 
State plan, whether or not he personally controls such activity, and must take appropriate 
regulatory, judicial or legislative action to correct any deficiencies that result. This principle 
clearly applies to the approval of Proposition 65 in its occupational context as a part of the State 
plan and any supplemental enforcement activity taken thereunder. We will request that 
Cal/OSHA establish mechanisms for tracking supplemental enforcement actions and develop a 
strategy for assuring that enforcement of its hazard communication standard and Proposition 65 
results in “at least as effective” worker protection and is consistent with the conditions of Federal 
approval. California may want to consider issuing regulations that enable appropriate tracking 
and formalize OSHA’s conditions of approval. We will ask Cal/OSHA to provide us with an 
Action Plan within 30 days as to how they intend to assure that the conditions of approval of the 
hazard communication standard are fulfilled. Regional and National OSHA staff will be made 
available for discussions with the State. OSHA will also actively monitor the State’s 
achievement of its Action Plan and will promptly respond to any complaints we receive about 
final Stale actions that are viewed as contrary to our decision. We will provide you with copies 
of both our letter to California and the Stale’s Action Plan when it is submitted. 

As you are well aware, the issues presented by the California standard are technically complex 
and raise major public policy concerns with regard to Federal/State relationships and the national 
impact of occupational safety and health standards. I appreciate your personal interest in this 
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issue and am hopeful that OSHA’s decision will alleviate some of the practical difficulties 
produced by this unique State standard while at the same time allowing the concerns of the voters 
of California for workplace hazard communication to continue to be addressed in the manner 
they chose. 


Sincerely, 


Greg^Vatchman 
Acting Assistant Secretary 
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U.S. Department of Labor Assistant Secretary for 

Occupational Safety and Healin 
Washington, D.C. 20210 

JUL 2 I 1997 

John Duncan, Acting Director 
California Department of Industrial Relations 
45 Fremont Street 
San Francisco, California 94105 

Dear Mr. Duncan; 

This letter is intended as a follow-up to OSHA’s June 6, 1997 notice in the Federal Register 
approving, subject to certain conditions, the hazard communication standard (HCS) submitted by 
California as part of its State plan. The notice of approval specifies that the agency designated 
with responsibility for administering the State plan must assure that occupational hazard 
communication enforcement activity (including suits by private plaintiffs under Proposition 65, 
which, in its occupational application, is a part of the Cal/OSHA hazard communication 
standard) is in accordance with applicable State plan criteria and the conditions set forth in 
Federal OSHA’s approval decision . The purpose of this letter is to ask that the State provide 
information concerning the manner in which Cal/OSHA will cany out its continuing 
responsibility to oversee implementation of the decision. 

We request that you submit for OSHA review an action plan and timetable for fulfilling 
California’s responsibilities under OSHA’s approval decision to oversee hazard communication 
enforcement throughout the State and to assure that all State plan commitments are being 
fulfilled. This plan should be submitted no later than August 18. As required by 29 CFR 
1902.3(b)(2), your plan should include any regulations and interagency agreements needed to 
provide the designated State agency with the necessaiy authority to effectively monitor.statewide 
occupational hazard communication enforcement, and to assure that supplementary enforcement 
activity is consistent with State plan commitments. We understand that the Cal/OSHA 
regulations may be amended to conform to the recently promulgated Office of Environmental 
Health Hazard Assessment regulations on filing of 60-day notices; Cal/OSHA may wish to 
include other clarifications in any upcoming regulatory revision. 

As you may recall, several of the comments submitted to OSHA argued that enforcement of 
Proposition 65 requirements by entities other than Cal/OSHA — in particular, enforcement by 
plaintiffs in private lawsuits — violates section 18(c)(1) of the OSH Act, which requires State 
plans to be administered by a designated State agency or agencies. OSHA determined that the 
inclusion of private enforcement rights as a supplement to conventional enforcement would not 
violate 18(c)(1) so long as Cal/OSHA retained overall responsibility for overseeing the 
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administration of hazard communication enforcement throughout the State. This decision is 
consistent with OSHA’s State plan regulations, which allow States a degree of organizational 
flexibility in administering their Federally-approved plans; as set out in 29 CFR 1902.3(b)(2), 
operational responsibility may be shared by multiple agencies or entities within a State, but the 
designated State agency must retain “adequate authority by statute, regulation or agreement, to 
insure that the commitments of the State under the plan are fulfilled.” 

Because OSHA has approved a Cal/OSHA hazard communication standard whose 
supplementary enforcement procedures include suits under Proposition 65 by local prosecutors 
and private plaintiffs, these enforcement proceedings are now part of California’s Federally- 
approved State plan. OSHA’s June 6 decision specifically charges Cal/OSHA with an ongoing 
responsibility “to assure that court decisions in supplemental enforcement actions do not result 
in a less effective standard or in inconsistencies with the conditions under which the standard is 
Federally approved.” Thus, even though the State plan agency is not required to directly 
participate in alLenforcement proceedings, it must keep informed of current developments and 
must “take ... the appropriate and necessary administrative, legislative or judicial action” to 
correct ^ State plan deficiencies resulting from adverse court decisions, as specified by 29 
CFR 1902.37(b)(14). 

California’s newly-approved hazard communication requirements are unusual among State plan 
States, in that agencies and individuals outside the State plan agency are authorized to carry on 
supplemental hazard communication enforcement. Nevertheless, section lS(c) of the Act and 
OSHA’s decision approving the hazard communication supplement clearly require Cal/OSHA to 
be “responsible for administering the plan throughout the State.” The decentralized nature of 
Proposition 65 enforcement will require Cal/OSHA to undertake substantial oversight and 
coordination efforts to assure that all of the conditions of Federal approval continue to be met. 

While the specifics of such a program can be developed by the State, the system must be 
sufficient for Cal/OSHA to determine whether supplemental enforcement actions are meeting the ■ 
conditions under which the standard was approved. We would recommend that the following 
elements be considered in the development of your action plan: 

Proposition 65 Enforcem ent Filinas - Cal/OSHA should be aware of the 60-day notices filed by 
prospective plaintiffs under Proposition 65 as well as actual court filings throughout the State, 
including those by local or State prosecutors and private plaintiffs. Cal/OSHA should have a 
current listing of such filings and court cases and should be in a position to distinguish potential 
Proposition 65 environmental or consumer cases from those which allege occupational exposures 
or violations. If current procedures for the filing of 60-day notices are inadequate to provide this 
information, the State’s regulations should be amended to provide it. The State should pay 
special attention to cases in which there is any indication that the conditions regarding State plan 
enforcement are not being observed- i.e., complaints involving out-of-state activity or efforts to 
impose warning requirements beyond those in the HCS. The Attorney General’s Office should 
be helpful in developing a tracking system. 
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Participatjnn in Litigation - Refeirals by State courts under the doctrine of primary jurisdiction 
can be a useful mechanism in assuring that State plan commitments are satisfied, and therefore 
Cal/OSHA should prepare court filings whenever courts in Proposition 65 cases request the 
agency’s views on alleged hazard communication violations. Amicus participation by 
Cal/OSHA in particularly significant cases is encouraged in appellate-level cases which are 
likely to impact the effective enforcement of HCS or a violation of the conditions of approval. 


Address Adverse Court Decisions - As set out in 29 CFR 1902.37(b)(I4), State plans are 
generally required to take administrative, legislative or court action to assure that when adverse 
court decisions are rendered, the effectiveness of the State plan will not be affected. In the area 
of hazard commimication, the State of California must take prompt and effective action to assure 
that adverse judicial rulings do not impair the effectiveness of the HCS or violate the conditions 
under which it was Federally approved. 


We would also like to take this opportunity to clarify the condition in the approval determination 
that hazard communication requirements can be enforced as part of the State plan only with 
respect to conduct which occurs within the State. This limitation is required not only by the 
statutory language of section 1 8 of the OSH Act but also by the practical need to avoid 
overlapping responsibilities and inconsistent requirements among the various State plan and 
Federal agencies responsible for enforcing labeling and Material Safety Data Sheet (MSDS) 
requirements for products used in workplaces throughout the nation. 


OSHA’s approval decision is intended to establish a “bright line” test which is conduct-based. 
Employers are subject to hazard communication requirements under the California State plan 
only with respect to activity carried on within the State. 


Under OSHA’s approval decision, a company that manufactures products in California must 
comply with Cal/OSHA hazard warning requirements with respect to those products. On the 
other hand, a company which manufactures goods outside California is not subject to 
enforcement under the California Slate plan with respect to those goods, but instead must comply 
with the warning requirements imposed on manufacturers by the State plan in effect where the 
manufacturing is carried on, or by the Federal HCS if there is no plan. 


The fact that a company may also have workplaces in California does not make its out-of-.state 
manufacturing activity subject to California’s State plan requirements, whether derived from the 
general hazard communication standard or from Proposition 65. Of course, all workplaces in 
California are subject to the Cal/OSHA requirements applicable to the activities carried on there. 
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I have asked Deputy Assistant Secretary Frank Stiasheim and staff involved in the decision to be 
available to meet with you if this would be useful in developing your action plan. OSHA is also 
available to consult with you on any legal or procedural issues that should arise to assure that the 
State’s position is consistent with OSHA’s expectations, OSHA expects to monitor California’s 
implementation of this decision and respond to any Complaints about State Program 
Administration that may result. If there is anything OSHA can do to assist you, please let us 
know. 

As you are aware. Congressman James Talent, Chairman of the House of Representatives 
Committee on Small Business, has expressed an interest in enforcement of Proposition 65, 
especially against out-of-state employers. Congressman Talent’s June 23 letter and our reply are 
enclosed for your information. 


Sincerely, 



Acting Assistant Secretary 


Enclosures 
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Prop. 65 Plaintiffs’ Group Sues Attorney 


By Dennis Pfaff 

Daily Journal Staff Writer 

S AN FRANCISCO — As You Sow, one 
of the earliest and most prolific plain- 
tiff groups pursuing cases under 
California’s Proposition 65, has sued its 
longtime ^torney Clifford Chanler for 
• allegedly inflating his bills and misappro- 
priating confidential information for his 
own use. 

The lawsuit centers on approximately 
$7 million in fees and costs Chanler pur- 
portedly received from lawsuits filed on 
the organization’s behalf over a sb?-year 
period — an amount representing 85 per- 
cent of the S8.2nullion the suits generated 
for the group. 

Filed Jan. 19 in San Francisco Superior 
Court, it says Chanler helped- form the 
organization purely as a money-making 
^^tii^e for himself. 

As You Sow also accused Chanler of 
maneuvering to use information gattiered 
while working for the organization for law- 
suits ttiat were later filed on behalf of 
other plaintiffs. 

Ch^er, through a spokesman, imme- 
diately denied any wrongdoing and 
accused the San Francisco group of "sour 
grapes” because Chanler has moved on 
and is now successfully representing 
other clients. 

There is no basis for their complaint,” 
said spokesman Gary Rke. 

Lawrence Fahn, As You Sow’s execu- 
tive director, said die fitigation comes at 
die end of tight months of “strenuous 
e^rts to try to resolve die differences” 
short of a lawsuit He suggested a key 
problem involved the lack of time sheets 
and cost records. 

“Any substantiation in terms of those 
fees and costs has just been refused,” 
Fahnstid 

The lawsuit As You Soto a Chankr, 
300622, says Chanler retained more than 
$6.4 ntilUon in fees, plus nearly $500,000 in 
costs, equal to 85 percent of the $8.2 mD- 
Hon fce lawsitits generated for As You Sow 
over die past ax years. 

Two other attorneys who have worked 
with Chanler and a man the lawsmt identi- 
fies as an investigator for Chanler were 
also named as defendants. 

Chanler's 1992 fee agreement with the 
group, the lawsuit said, had provided for 
him to be paid an hourly rate, contingent 
on the recovery of enough money from 
lYoposition 65 lawsuits to pay the fees. 

However, die lawsuit chaises Chanler 
never “provided the plaintiff with accurate 
time records or an accounting of the attor- 
ney’s fees incurred.” As You Sow’s lawsuit 
said die organization believes Chanter’s 
invoices “included inflated hours” and 
they were based on “excessive and unap- 
prwed bnSng rates.” 

Payments made to Chanler “are sub- 
stantially greater than the actual number 
of hours and the agreed upon hourly rates 



CLIFFORD CHANLER —The attorney 
best know^n for filing Proposition 65 vio- 
lation lawsuits has been sued by the 
plaintiff group, As You Sow. 

for legal services provided to plaintiff are 
unconscionable,” the lawsuit charges. 

The lawsuit does not ^ledfy ecacfly 
how much it believes it was overdiarged, 
although it says Chanler felled to reim- 
burse the organization nearly ^00,000 in 
costs in one case and witilihtid more dian 
^9,000 in costs in anoflier. 

lYop'osition 65. approved by California 
voters in 1986, requires a)inpanles to 
warn consumers of products that that may 
e^ose them to substances cauting can- 
cer or birdi defects. The unusual law is 
enforced primarily ^ private lawsuits that 
provide plaintiffs 25 percent of die penal- 
ties, which can run up to $2,500 per viola- 
tion. 

A Ithough die law o)ntains no spedfic 
xxfee recovery provision, Proposltioni' 
65 cases rartiy proceed bq^ond die settle- 
ment stage and fees are commonly a part 
of such agreements. 

Chanler has been closely idoitified wifli 
the law since die earfy 1990s, when he 
represented the Environment^ Defense 
Fund in Propotition 65 cases and then, 
after a Wtter breakup with diat organiza- . 
tion in 1992, he began representing As i 
You Sow. 

The organization has filed Ifropc^tioij^ 
65 actions against more dian 800 comp^- 
.mes, according fejguites supplied by.&&Y 
state attorn^ gehtiaTs office last jfearf" 
although H is not known exactly how 
many of those Chanler woriced on. Fahii 
said the group stopped referring new 
cases to lum in late 1^. 

The volatile Chanler has long battled 
frequent ciitidsms by defense attorneys 
and even some of tus plamtiffe' coUeagues, 


who say his primary interest has been 
financial. In response, Chanler has been 
quick to point out tliat the cases he has 
brought have resulted in major reductions 
in chemical exposures to consumers, as 
companies changed their products after 
being sued. 

But now, Chanler is facmg the critique 
from a surprising new source, the organi- 
zation itself. 

“Chanler created and intended to use 
AYS as a vehicle to make money for 
Chanler and not further the enwonmen- 
tal goals and philosophies of AYS,” the 
group’s lawsuit charged. 

"It’s a sad day,” said Thorhas Van Dyck, 
chairman of the As You Sow board and a 
friend of Chanler for 20 years. The two 
“brainstormed" the concept of the organi- 
zation together, he said. 

Hke on Monday said Chanler had, in 
feet, supplied the organization with time 
and b illing documentation over the years 
but that the group had not always 
requested the information. However, he 
said As You Sow had the ultimate authori- 
ty to approve the settlements. 

“If AYS had any question, tiiey never 
should have signed the settlement agree- 
ments,” Rke stid. “If they had any ques- 
tion they never should have approved 
them.” 

An outline provided by Pike says the 
dispute began in October 1996 when As 
You Sow reused to pay two invcfices total- 
ing nearly $100,000 for ej^t vdtness 
expenses. The group, the Chanler docu- 
ment ^eges, is in arrears for more than 
$180,000. • 

But Fahn said the organization had 
always expected detailed records to be 
provided. 

“Until late 1995, AYS never even had a 
regular staff person," said Fahn. “We • 
relied on Chanler to be accountable and . 
forthcoming." 

Rke also said Chanler denies’ using 
information obtained during the course of 
his representation of As You Sow for out- 
side litigation. 

The lawsuit says Chanler, while investi- 
gating a case involving frie use of lead for 
welding, also learned of pos^le viola- 
tions involving otiier companies. Later, 27 
companies were sued Ity Chanter and 
anoflier attorney, David Bush, on behalf of 
Michael DiKrro, an investigator for 
Chanler. 

Through Pike, Chanler denied using 
information obtained while working for As 
You Sow to generate the other lawsuits. 
■Pike said'-.tfie information came^frora 'a' 

' conference in Los Angeles attend^j_by . 
flfie attorneys. 

Bush, who was named as a defendant in 
the As You Sow case, also said the infor- 
mation on flie welding companies was 
obtained independently. 

“I am completely confident that all the 
information we used came 100 percent 
separately from As You Sow,” Bush said. 
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Proposition 65’s Unfairness Must Be Exposed 


By Jeffry B, 

P roposition 65 was pas^ bf^bter initiative in Ca^ 
in Nowmber 1^. *t^e l^e Drink- 
faig Water and Tojdc JWpfT^ent’Act of 19^* as 
well as ttie campaign iattnched by Itk'support^, primari- 
ly focused on cancer "clusters” that were appearing 
ftroughout CaUfomia: It was {remised on the rMm that 
existing laws were insuffid^t to protect the drinking 
water supply and that dtizens liad k right to know about 
exposures to chemicals "known to the state” to cause 
cancer or reproducdve toxidty. 

Lost in tihe debate was the sounded by some 
that iVoposition ^ would ultiinate^ result in a prolifa^- 
don of warnings that would not provide any real infbrma- 
don to consumers. i 

Few can aigue widt die oincept t^t conaimers should 
he warned ateut expo^ires to tond chemicals. Ihe con- 
suraeris right to know about such ensures, and how to 
reduc« didr risk from such 
exposures, is at the h^rt of 
die federal Hazardous Sub- 
stances Act, as well as a 
numbo’ of other federal and 
state la^ 

“Yet two aspects of Prc^ 

Sidon 55 have created con- 
sequences presumably 
unintended by those who 
rated for it Ttoposition 
scheme does ntA help busi- 
nesses vdth their efforts to 
comply. And it is enforced 
by lawsuite that can be fUed 
by |»h^te individuals who are unaccountable to the pub- 
lic and can abuse the system, 

While some regulations have been adopted to imple- 
ment Proposition 65. there has been^Httih''certainty 
regarding how and when to proride waniiags. Including 
any information in a warning other, than steting that the 



Consum«« are deluged wdth wniegs of exposure to 
cardnc^ns and rapr<ductira toxins. Th^ are not told 
dther the degree of esqxisure or die likelihood that they 
may actually be affected by it McHeover, b^use .^tiie 
rislte of, not iroviding a warning, nmiy^ |:v^de ime even, 
whh ho loiowtedge of the amount of i^!»8ure, luting 
the impact of warnings on Consumers. 

Because may ^f^ in 

to Proposkion products ^at contrin rinular ingredi- 
ents may not be simiiariy kbded. Ihei^re, a cfmsumer 
may see two nearly identical product^, but only one con- 
tains die IVoposttion 65 waming. i 
It has been estimated that, from 1987 through die 
be^nning of 1998, more than $25 mitllon had be^ 
assessed in Proposition 65 settlements, more than $50 
milHon had been expended in attorney fees, and more 
than $250 million in pr^uct reformulations, process 
changes and other burine^ co^ have iiK^rred to 
comply vnth Proposition BB. Who is payirg for idi <ti' dus? 

The same consumers who 
don*t understand what 
these vmnting^ mean. ^ 

In 1996, ^eii-Attorney 
! General Dan Lurgren spon- 
sored an unsiKXtessfol 1:^ to 
attempt to make it harder 
fin' private enforce to pur- 
sue frivolous or "de min 7 
imus" vic^tions. His 
sen. Bill Lodeyer, <^xx>;^^ng 
to his Oct. 28 testimony 
filed with the U.S. House of 
Representatiras Sntell Bust 
ness Committee, admitted 
that he is powerless to stop die frivolous urtions filed 
^inscnipulous" private enforcers. 

Ihe U.5. Occupational Safety and H^di Administra- 
tion in 1997 aiq;Hoved the use of Prepo^tion 65 for mepo- 
sures to listed ^enucals in the woriq;>la(^. (^HA, bowew 
er. prohibited the use of Proposition 65 against out-of* 


aspects of 
preposition 65 have created 
ponsequences presumably 
unintended by those who 
voted for it. 


chentical is *1uiown to title state of Califontia to cause can- stale manufreturers, since the use of California law in 
c&** mews dial the adequa^ of a war^ig is a "question such a manner is pre-errqted by federal law. 


of facf in any enforcement action^ ni^ans that all 
products containing listed carcinog^s whedter in 
substantial or trace amounts or whethei; known to be 
hiunan or animal caremogens — are f^ced to carry the 
samewarnkig. 

A Proposdtkm ^^ wanting must be provided if there is . 
any eiqxisure to a fisted chemical, unless the company 
can demoitefrale so warning is nece^iuy. .There Is. how- 
ever, no way to be sure m advance toe risk assess- 
ntent vdn be sufficient And a state’s "safe, use determina- 
tion” is not bin^ng on pvbfic or private prosecutors or on 
toe courte Oeading ixiai^ to ask "Whatfs toe use?T ■ 

Because ifok;assessmente are Med^ with sssumptions 
about {HXidurt use ai^ exposure, ainwst any risk assess- 
ment can be challenged by an enforcer. leaving the com- 
pany to face potentially crippling dril penalties if a court 
dlsa^e^ wito ite am^s. As a resuib many busine^es 
provide warim^^ reprdiess of toe e^nt.to wludi the 
users are eiqiosed to toe listed chemical, singly to avoid 
fitigation. 

ftivate exfhrcen can ex|tiolt the uiiSd'tsan^ of ccmipfi- 
ance by tiueatening Imn^ts in whkh toey can recover 
25 percent any dril penalties and, sdmetimes, attorney 
fees. While toe intent of Proposition 65 was to ‘Morm” 
consumes, toe tlueat of pei^tie^ andif^ coupled with 
the expense of litigation, have caused a prolif^tion of 
meaningle^ v^rnings. Virtually every business and 
innumerable products have some sort of Proposition ® 
warning sign jxjstol. 


T- 


Jeffrey B. Margufies, a partner with toe Santa Monica 
office of Haight Brown & Bopesteet^recently testified 
al>out 65 befoie toe House's ^lali Busi- 

ness Committee. 


OSHA also requires that toe state ensure that private 
enforcement actions are undertaken consistent with 
OSHA’s approval Since that approval, Proportion 65 com- 
pliance in the worki^ace has become more cert^ and 
frivolous private bwsuits have essential^f dis^ipearecL. 

khe Federal Hazardous Substances Act also pre* 
^pte state cautionary lab^bg lavra th^ are "not 
identical," yet California courts have found that 
iVoposition 65 is not pre-empted, as it only requires 
"warnings ” not “labeling,” in spite of toe JSbnsiuner 
Product Safe^ Commission’s conclusion that I^t^shfon 
65 warnings are preempted und«^ toe FHSA. CPSC 
been afforded an opportunhy to define "cmitionary labd- 
ing” by regulation, but the testimony of its chalrperaoni- 
Ann Brown, to the congressional committee, indicates 
that won’t take on toe tedc in light of toe couit deddmis 
in California. . : > , . . 

Ihdding this tough issue would require Qiifrbfnia to 
seek an exemption from prohibition, and allow CI^ to 
assert the same^ipes of coiriifions tiat C®HA found iih> 
essary. doing so, CPSC could take a toai^tic step 
toward iraking warnings under both Ftoporition ^ and 
the FHSA measmgfol to consumed, redu<» uncerteinty 
and abuse on bi^ness^ and i^mimte unnecessary a>^ - 
According, to supporters of Pr<bJorilion 65, for exam- 
ple, the Environmental Etefense Fund, enforcement com- 
plaints are nothing more than an attempt to undo the 
proportion. Not so. The busing ownhs who 
are to forar of pubfic disclosure of health hazards. They, 
along irith nu^t of the committee members, on^want to 
fix a system that allows unscrupulous private enfmeer^ 
to eiqtioit toe uncer^ly in the law for profit Burinesses 
simply want to be told what they need to do to conip^, 
-««t otav "CaWornia Rouktte." 
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WINSTON & STRAWN 


35 WEST WACKER DRIVE 1400 L STREET, N.W. 

CHICA30, ILLINOIS 60601-9703 WASHINGTON, 0.^20005-3502 


6, RUE DU CIRQUE 
75008 PARIS, FRANCE 


200 PARK AVENUE 
NEW YORK, NY 10166-4193 


(202) 371-5700 
FACSIMILE (202) 371-5950 


43, RUE DU RHONE 
1204 GENEVA, SWITZERLAND 


October 27,1 998 


BY HAND 


Jeffrey S. Bromme 
General Counsel 

Consumer Product Safety Commission 
4330 East West Highway 
Bethesda, MD 20814 

Dear Jeff: 


We appreciate the opportunity to meet with you regarding the adverse impact 
of California Proposition 65 on the effectiveness of the labeling and warning provisions of 
the Federal Hazardous Substances Act. We previously furnished you our memorandum 
dated July 20, 1998 (FHSA Cautionary Labeling: The Need for the CPSC Action to 
Maintain a Uniform National Labeling Program and Avert Conflicting State Requirements 
and Inequitable Enforcement) which includes numerous examples of duplicative labeling 
and costly litigation expenses incurred by manufacturers doing business in interstate 
commerce. 


Since that time, we have been furnished with ten additional examples of 
situations where California Proposition 65 undermines the effectiveness of the Federal 
Hazardous Substances Act. We would emphasize that these are examples only and, in 
our opinion, represent only a small portion of the available evidence. These examples 
(copies attached) may be summarized as follows: 

• Frazee Industries, Inc. - $50,000 in attorneys fees 
defending lawsuit; all stores contained conspicuous 
notice complying with Proposition 65, 

• Products/Techniques, Inc. - Litigation threatened under 
Proposition 65, although company sells only to 
industrial users. 
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WINSTON cfe STRAWN 

Jeffrey S, Bromme 
October 27, 1998 
Page 2 


• Hunter-Ruiz examples: 

- Manufacturer receives 60-day notice under 

Proposition 65 threatening suit, aithough 
products identified are not sold in California. 

- Manufacturer receives 60-day notice under 

Proposition 65, product does not contain any 
listed chemicals. 

- Manufacturer receives 60-day notice under 

Proposition 65, company is not subject to state 
law since it employs fewer than ten employees. 

- . Manufacturer receives notice under Proposition 

65, although product in question is sold only to 
U.S. military installations outside California. 

- Manufacturer receives Proposition 65 notice 
threatening litigation, although foreseeable use 
of the product does not give rise exposure by 
means of inhalation. 

- A 60-day notice threatening litigation filed, 

although manufacturer determines the products 
named contain the alleged chemical only in trace 
amounts. 

• Letter regarding $1.1 million settlement by Ashland 
Chemical Company where the plaintiff allegedly 
received $611,000 in attorneys fees and expenses from 
$1.1 million settlement. 

• Memorandum from attorney Andre V. Tolpegin 
describing costly tactics of plaintiffs under Proposition 
65 and the burden of vague state standard of "clear and 
reasonable warning . . utilized by plaintiffs to force 
costly settlements on interstate and California sellers. 
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Jeffrey S. Bromme 
October 27, 1998 
Page 3 


We trust that these illustrations, as well as those furnished in our 
memorandum of July 20, 1998, fully establish a burden on interstate oommeroe and 
undermining of the provisions of the Federal Hazardous Substances Act. 


We look forward to discussing this issue with you further. 
Sincerely, 


WINSTON & STRAWN / 


a/. [yfLtC 


William N. Hall 



%Ja 


I R/a.emov 


Attachment 

cc: Thomas H. Graves 

National Paint & Coatings Association 
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FIVIZEE INDUSTRIES, INC. 



6625 Miramar Road 
San Diego, CA 92121 
(619) 276-9500 
FAX (619) 453-3429 


Hobart L Overocker 
President 


April 9, 1996 


Assembly Member Keith Olberg 
State Capital 
Sacramento, CA 95814 

Re: AB-3160 

Dear Honorable Member Olberg, 

Frazee Paint will celebrate its* 100th anniversary in business in Southern California this year. We are a 550 
employee compare with approximately 50 stores in Los Angeles, Orange County and San Diego. 

To date, over the course of the last five months, I have spent approximately $50,000 in attorneys fees defending 
Frazee against a lawsuit by As You So (a bounty hunt^). 

None of this mon^ has gone toward any corrective or remedial action since the nature of the problem has not 
been clearly identified by As You So. Frazee, by the wry, is a strong supporter of appropriately identifying 
dangerous chemicals to the public and does everything possible to comply with the regulations of Prop 65. 

This “bounty-hunter** provision wastes tune, money and, most importantly, does nothing to further protect 
citizens from dangerous chemicals. 

I fully support the intent of Prop. 65 andamperfectly prepared to ensure that all of my products are adequately 
identified. Since all of my stores are compaiiy oper^^ a conspicuous notice along the lines of Prop. 65 warning 
is placed in all stores. Since the store managers all w(^ for me, and th^ know the importance of adhering to the 
regulations, I am confident that whatever store the bounty-hunter visited, there was a sign. 

I hilly support the intent of A63 160 and feel that the California industry currently operates at a distinct 
disadvantage to fiiose companies who can operate outside of the state and are not so susceptible to this ridiculous 
and wasteful practice. 

Respectfully, 

FRAZEE INDUSTRIES, INC. ^ 


H.L. OveV^l^ 


cc: CPC 

Members of the Environmental Safefy and Toxic Materials Committee 
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STEVEN D. ANDREWS 
Attorney at Law 

6101 Pinecrest Drive 
Los Angeles, CA 90042 
(213)258-6503 

Fax (818) 294-0808 7. 

APR 8 1996 

April 2, 1996 


The Honorable Mr. Keith Olberg 
State Capitol 
Sacramento, CA 95814 


Dear Mr. Olberg: 

This letter vrill introduce myself as General Counsel for Products/Techniques, Inc. 
(PH). PTI is a manufecturer of industrial paints and coating systems. PTI was targeted 
by “As You Sow” in 1994, for alleged proposition 65 warning violations. In 1995, we 
concluded a negotiated settlement of AYS’ lawsuit against PTI. 

Because PTI is a smallmmufacturer, there was no possibility of resolving thi s 
matter apart ffom a negotiated settlement where AYS was paid dam^es. This, despite 
the fact that, arguably. Proposition 65 does not apply to companies who sell only to 
industrial users. What is more. Cliff Chattier himself complimented PTI on its two-tier 
warning system. 

None of these things, all verifiable fact, were taken into account by AYS in 
evaluating whether their lawsuit was meritorious. Neither were they willing, in PTTs 
case, to address whether PTI had complied with the language of Proposition 65 that 
permits manufacturers and distributors the latitude to use language and warnings systems 
other than the statutory safe harbors. Given the approach, it is difficult to see how the 
public benefited. 

In addition to the warning system, PTI diligently screens all of its customers to 
insure that they are industrial users. PTI also takes back fi'om its customers its unused 
product (at its expense), to insure that it is lawfully and responsibly disposed of. I tell 
you this, because PH is still concerned about by what means AYS obtained its product 
Despite my repeated requests, AYS has not returned the product, nor have they delivered 
to me a manifest showing that it was disposed of in accordance with applicable . 
environmental legislation. All those who have been targets of AYS are in the chain of 
liability if AYS does not dispose of their products in an appropriate maimer. 



The Honorable Mr. Keith Olberg 
re: Proposition 65 
Page 2 
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While the handling and disposal of products obtained by public interest groups 
is not a subjeet dealt with by Proposition 65, it is a source of concern for those in the 
industry. It is also, as you are well aware, a matter of some importance to the public. 

I hope your proposed legislation will address this issue. I also hope that the Attorney 
General will investigate AYS and other groups, to insure that they have properly handled 
and disposed of the products they have acquired. 

Sincerely, 


crl073.SDA 




Steven D. Andrews 
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22 March 1996 

The Honorable Keith Olberg 
State Capitol, Room 4112- • 

Sacramento, CA 95814 

Re: AB 3160, as introduced 

Client; The Environmental Wcwking Group 

Position: Support 


HUNTER, 


RUIZ 


Rc’-scorch, iAmsiikin;r, and Adwcacy 


Dear Assemblyman Olberg, 

The Environmental Working Group is a lobbying coalition formed shortly after the passage of 
Proposition 65 to work on the implementation of the initiative. As such, EWG has been involved in 
every phase of the implementation from listing chemicals, developing regulations and twice 
introducing legislation related to the lOCO fold safety factor. EWG supports your mes^ure AB 

3160, 


Some of the members of EWG have been subjected to the vagaries of the bounty hunter provisions 
of the initiative. We have become increasingly concerned with bounty hunter actions that appear to 
have been pursued primarily ini the financial interest of the bouncy hunter. The chrusc of 
enforcement, we thought, was to be protecting the public from exposures to listed chemicals. 

Whether these actions are meritorious or not they are costly to the compatiies accused of violating 
the provisions of Propositio.n 65. Many of the recent bouncy hunter actions appear to be very broad- 
based and designed to maximized the amount recoverable to the bounty hunter. Several industry 
sectors report receiving a generalized notice of "violation” of Proposition 65 which are, simply put, 
fishing expeditions by the bounty hunter looking for a defendant with deep pockets. 


Some specific examples of such actions: 

• A manufacturer receives a 60-day notice of a group’s intention to file suit under 
Proposition 65 based on sales of several products which are alleged to have 
contained listed chemicals. The notice is followed by an offer to engage in 
settlemem negotiations in advance of litigation. After engaging counsel, the 
manufacturer investigates and determines chat the products identified in the 60-day 
notice letter have not been sold in California or even to a distributor who does 
business in California. 

• A manufacturer receives a 60-day notice from a group alleging that they have 
failed to warn about the presence of a listed chemical contained in their product. 
The notice is followed by an offer to engage in settlement discussions in advance 
of litigation. The manufacturer investigates and determines that, in fact, the 
product does nor contain any listed chemicals. 


1130 K Street, Suite 350 
Sacrumenco. Culiforniu 95S i 4 
Telephone: 9(6.552.6700 
Fax: 916.552.6705 
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• . A manufacturer receives a 60-day notice alleging failure to warn for the presence 

of listed chemicals in their product. The notice is followed by an offer to engage 
in negotiations. The manufacturer begins to engage in settlement discussions and 
discovers that plaintiffs are demanding in excess of $100,000 in penalties and 
attorney fees. Although the group sending the 60'day notice does not disclose it, 
the manufacturer later learns that they are not subject to Proposition 65 because 
they employ fewer than 10 employees. 

• A manufacturer receives a notice of intent to file suit under Proposition 65 
concerning the presence of a listed chemical in their product. The notice is 
followed by an offer to engage in settlement negotiations. The manufacturer 
investigates and discovers that the product in question was only sold to U.S. 

Military installations outside of California and that the product was formulated 
pursuant to “classified” specifications. 

• A manufacturer receives a 60-day notice of intent to file suit under Proposition 65 
concerning the presence of a listed chemical in their product. The notice is 
followed by an offer to engage in settlement negotiations. Although not 
recognized in the 60-day notice, the Proposition 65 listing of the chemical in 
question has been restricted to the inhalation route of exposure. The foreseeable 
use of the product in question does not give rise to an exposure by means of 
inhalation. 

• A group files a 60-day notice alleging that product X and Y and “similar products 
chat you offer for sale in California” contain listed chemical Z and “other 
chemicals known to the State of California co cause cancer or birch defects or other 
reproductive harm.” The notice is followed by an offer to engage in settlement 
discussions. The manufacturer determines that products X and Y contain chemical 
Z, buc only in trace amounts (less then 0.01%). The group filing the 60'day notice 
acknowledges that warnings are not required for products X and Y, but threatens a 
suit concerning the ocher, unnamed products unless a settlement is reached. 

Your bill will put in place a mechanism chat will prevent the more egregious practices engaged in 
bounty hunter under Proposition 65 while assuring that those interested in good faith enforcement 
of the act will be free co continue their actions. 



John M. Hunter for 

The Environmental Working Group 

cc: Members of Assembly Committee on Environmental 

Safety and Toxic Materials 
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LAW OFFICES OF 

Lbland, Pajbachini, Stbinbbeg, 
FxXNN, MatZGBE & L.L.P 

333 MARKET STREET - ST^ FLOOR 
SAN FRANCISCO, CALIFORNIA 94I05-SI7I 
TELEPHONE: (4l5l 9S7-ISOO 
Facsimile: UisI 97<4*)S30 

ANDRE V. tolpesin April 25, 1996 


Mr. Lance Hastings 
Office of Assemblyman Keith Olberg 
State Capitol,' Rm. 4112 
Sacramento, CA 95814 

Re: Assembly Bill 3160 

Dear Mr. Hastings: 

I enclose a Xerox of an article from the San Francisco 
Recorder . April 16, 1996, which refers to the settlement of an As 
You Sow lawsuit against Ashland Chemical Company. 

On the right side of the enclosure I have entered a breakdown 
of how -the $1,1 million will be distributed. 

Under Health and Safety Code section 25192(a) (as applied to 
Health & Saf. Code § 25249.5, et seq.), 50% of the penalties go to 
the State of California, Hazardous Substances Account of the 
Ceneral Fund; 25% to the Department of Toxic Substances .Control; 
and 25% to the "whistle-blowing" attorneys. Under this law, As You 
Sow's attorneys get $17,500. However, they have also asked for 
their attorneys' fees and costs in the sum of $511,000. When you 
add those two figures to the As You Sow Proposition 65 Enforcement 
Fund and the As You Sow Education Fund, you find that As You Sow 
gets $611,500 and the State of California $52,000. Under the 
settlement agreement as reported in the Recorder . Ashland has 
$330,000 deferred depending upon the nature of their educational 
program. This leaves $117,000 to be distributed to the "Local 
Environmental Groups," which I have listed under paragraph 2. 
Based on my experience with them, As You Sow's attorneys require 


LOS ANSELES OFFICE 
aiLTMORE TOWER 
SOO SOUTH 6RANO AVENUE 
LOS ANSELES, CALIFORNIA 80071-2609 
TELEPHONE: I2I3I e23>7S05 
facsimile: (2I3I 623-7S9S 
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Lbland Pabachtni Steinbeeg 
Flii^Matzgeh & Melnick, LX.P. 

Mr. Lance Hastings 
April 25 , 1996 
Page 2 

payment of such sums, to As You Sow, with eventual distribution to 
certain named groups. I like to think that all of the $117,000 
will therefore be distributed to the local environmental groups. 

It will be interesting to see whether my faith in human nature 
holds true. 

In any event, the nature of this settlement and the paucity of 
funds available for the state in its environmental efforts 
illustrate why some version of A^B. 3160 should be enacted into 
law. .j 

There is. an additional issue that will be of interest. In 
speaking to the attorneys ^for Ashland, I received .the rare 
admission that they are a "h3.gTi“priced“ corporate firm. Despite 
their admission, their fees“°t^alled $250,000. As You Sow's 
attorneys claimed $700,000 and,. I am told, only agreed to the 
$511,000 figure "reluctantly." 

Should you have any questions or comments or require my 
assistance based on experience with several of these cases, please 
do not hesitate to call. 


Yqjirs very truly. 



AVT : mn j 
end. 

16\avt\varn\hastings 
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SUHMARY OF EXPERIENCES KISH AS YOO SOW AND 
THEIR ATTORNEYS, CHAHLER S SOMERS IN 
REPRESENTING TWO SEPARATE CLIENTS 

1. First: Notice of claim bv As You Sow is 

60-Dav Notice Required bv Health and Safety 
Code Section 25249.7 fdi 

Ideally, AYS must send a 60-day notice of Proposition 65 
violations to the Attorney General and to the district attorneys of 
some of the larger counties . A copy of the notice goes to the 
targeted manufacturer, usually out of state. 

When confronted by discoveiry inquiries as to whether or not 
the said public officials were in fact sent these notices, the 
reply has been only that "all of them were sent notices" without 
specifying who. Consequently, it is almost impossible to find out 
exactly what public officials were served with these notices. 

The 60-day notices are vague and while they may specify a 
product, there is nothing to indicate where or when the product was 
purchased, i.e., in California or elsewhere. 

The notices are accompanied in many cases by samples of other 
settlements entered into by AYS including the monetary amounts 
thereof. 

All of the notices that I have seen, including notices to my 
clients, were on AYS stationery, but signed ('for AYS" by Mara 
Lefkowitz, an administrator in the offices of Chanler & Somers. In 
a full year of litigation, I have yet to see or meet anyone 
actually from AYS. . - - - - - - 

When a target who wishes to comply with Proposition 65, while 
avoiding legal expenses, tries to negotiate with As You Sow, they 
are confronted with a demand for sales figures for all the target's 
products in California for the past four years. Ultimately, the 
discussion reaches the point where As You Sow's attorneys want to 
know not only gross sales figures but unit sales figures from which 
they calculate the penalties under the Health and Safety Code, and 
restitution under Business and Professions Code Section 17200. 

Negotiations with As You Sow and Chanler & Somers are 
invariably about money. It is difficult to have a target obtain 
any information as to exactly what is wrong with their labels 
and/or their Material Safety Data Sheets (MSDS) . 

Both of my clients, and from what I have heard, other parties, 
have attempted to try to negotiate without a lawsuit being filed. 

Oftentimes, a promise is made by Chanler & Somers that they 
will indeed not file a lawsuit pending negotiations, followed by an 
immediate filing. 
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In one of my cases, a small New Jersey paint company asked 
Chanler & Somers not to file suit, was promised that no suit would 
be filed, svibmitted some documents to Chanler & Somers-, and was 
greeted with a lawsuit. 

In a second case, as the attorney for the target, I tried to 
preclude a lawsuit. When a promise not to file one was immediately 
followed by service of sinnmons, it was explained to me that 
"corporate lawyers all cheat anyway, so that it is all right for us 
to break our promise." 

None of the steps described help public health or safety. All 
help AYS justify its fees and expenses. 


2 . When a Lawsuit is Filed. It is Always Filed 
in Either San Francisco or Marin County 
Superior Courts 

There are presently about 13 0 As You Sow lawsuits on file 
in those two counties. 

■When a complaint is filed, it is .filed- under both the Health 
and Safety Code sections encompassing Proposition 65 and also under 
the Business and Professions Code, claiming unfair competition. As 
shall be explained infra , it is under the Business and Professions 
Code that As You Sow/Chanler. & Somers collect the major part of 
their attorneys' fees. 

Immediately after service of process, the defendant is served 
with a Request for Admissions, two separate sets of interrogatories 
and a Request for Production of Documents . 

In both of my cases, the discovery was identical, and, as a 
matter of fact, in one case, my office was served with various 
discovery directed to other defendants not connected in any way 
with the lawsuit against my client. AYS/Chanler discovery is 
obviously "canned" computerized documents, but the claim is that 
each is worth about three or four days' work by each attorney. 

If not provided in pre-litigation negotiations, plaintiffs 
will demand a list of unit sales so as to enable Chanler & Somers 
to figure out As You Sow's attorneys' fees. 

A demand is also made for a list of both the targets' 
distributors (to whom the target company sells) and a list of the 
targets' chemical suppliers. 

A list of distributors is accompanied by a suggestion for a 
confidentiality agreement. 

From .jny experience, the confidentiality agreement is breached 
as soon as it is signed, with As You Sow/Chanler & Somers only 
claiming that they are doing their duty on behalf of the people of 
the State of California. Such further investigation, however, is 
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listed as further "fees and expenses" by their attorneys and 
investigators . 

All discovery to AVS is met with objections of relevancy and 
the grounds that all of AYS's investigations are part of the 
attorney-client and attorney work product privileges. 

Depositions of As You Sow personnel are strongly resisted as 
"irrelevant." Judge Stuart Poliak, San Francisco Superior Court, 
told me in one case that he would not allow depositions of any As 
You Sow personnel because he didn't see the "relevancy of it." 

As You Sow itself is at best, a shadow organization. They 
have no office, apparently only a mailbox address, and I have been 
unable to locate their name in the Oakland telephone book. 



Under Health and Safety code section 25192, any recovery 
under statutes such as Proposition 65 goes one-half to the state, 
one-quarter to selected environmental groups, and one-quarter to 
the bounty hunter attorney.- 

However, not only Chanler & Somers, but all bounty hunters 
attempting to "enforce" Proposition 65 seek restitution under 
Business and Professions Code section 17200 et seq. It is here 
that Chanler & Somers make their money.- Restitution under the 
Business and Professions Code results in 100% attorneys' fees to 
them. Therefore, any settlement ends up with the - following 
breakdowns; - 

State of California, Environmental 

Defense Fund 25% 

Various Small Environmental Groups 12-1/2% 

Bounty Hunting Attorneys: 

Under Health & Safety Code 12-1/2% plus 

Under the Business 50% 

and Professions Code 

In short, attorneys such as Chanler & Somers end up with 62-1/2% of 
any settlement. 

Resistance to any demands or any discovery is met with a 
flurry of deposition notices, motions to compel, etc. With a few 
exceptions, we have found that the judges are unwilling to 
challenge a group which claims to be acting on behalf of the 
people. In San Francisco, Judge Stuart Poliak and Judge Thomas 
Cahill are particularly sympathetic to As You Sow and Chanler & 
Somers . 
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4 . Proposition 65 Violations Are Only What 
As You Sow Savs They Are 

Health and Safety Code section 25249.6 requires "clear 
and reasonable warning . . . . " What is "clear and reasonable" has 
been the subject of some discussion, but no real definition by 
statute or case law. Proposition 65 's implementing statutes, for 
example, contained in 22 California Code of Regulations, especially 
section 12601 et seq. provide some guidelines but no specific 
parameters . 

As You Sow/Chanler & Somers use those guidelines, especially 
to the unwary target or attorneys who are not proficient in 
Proposition 65 as if the warning suggestions of section 12601 are 
mandatory. They are not, but only suggestions. 

As a result of the above confusion, and the dearth of law on 
the subject, if As You Sow finds that labels are improper, they go 
after the target on labeling violations without talking about 
material safety data sheets. Conversely, if the labels are 
adequate. As You Sow/Chanler claim that the MSDS's are inadequate. 

Settlements are based upon hyper-technical evaluations of .what 
Proposition 65 requires. 

In one case, I have even called Ed Weill, Deputy Attorney 
General in Oakland who is in charge of Proposition 65 enforcement. 
Mr. Weill's views are not often followed by As You Sow/Chanler if 
it is in their financial interest to argue. For example, in a 
settlement conference which just took place in February, 1996, the 
labels by my clients said ". ... Cancer, Birth Defects . . . . We 
spent an hour . arguing whether this as a sufficient warning for. two 
chemicals, one of which was an alleged carcinogen and the other a 
reproductive toxicant, and suggested, pursuant to the Attorney 
General ' s advice to change our warning to read "... Cancer and 
Birth Defects. ..." After some two hours of discussion, it was 
finally agreed that because the carcinogen in my clients' product 
was of such small volume, that we didn't need to have a cancer 
warning at all. The case was then settled, with a promise by 
Chanler & Somers to send my client a letter saying that no 
carcinogen warning was required. (To date, no such letter has been 
received.) 

One settlement with As You Sow does not mean that you are 
forever rid of them. Chanler & Somers investigators start 
investigating as soon as they have settled, and I am aware of one 
company, a competitor of my clients, who has now been sued twice, 
the second time because of the alleged discovery of some old 
products that did not contain proper Proposition 65 warnings. . 

As You Sow has never tried a case before a jury. They make 
pre-trial discovery horribly expensive, so that the legal expenses 
combined with possible exposure of $2,500 per day for each day of 
violation, makes defendants fold before trial. 
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By the time negotiations reach a critical stage, labels and 
MSDS's are all but forgotten, and the subject comes down to money. 

5. Tactics 

As You Sow's attorneys are especially adept at writing 
letters to the judge supervising a case. This would be, at worst, 
annoying, were it not for Chanler & Somer's tactics in sending a 
letter to a judge that arrives at the courthouse at noon, but not 
getting a copy of the letter to opposing counsel until after the 
end of the business day. 

Proposed orders, required by judges to be "approved as to 
form" are invariably sent before approval. I have a letter where 
a Chanler S Somers associate told the judge that I had approved an 
order that I had not yet seen. 

Chanler 4 Somers live by the fax. About 75% of my letters 
from them have come in between 6:00 p.m. and 9:00 p.m. The same 
letter will arrive the next day by mail, for which additional fees 
and costs are charged. 

Most egregious of all is the boycott. In one case, a client's 
distributors who. followed Proposition 65 requirements to the letter 
were nevertheless threatened with litigation unless they 
"cooperated" with AYS.- 

There are two and sometimes, three, lawyers who appear for 
every task. The latest gimmick is to add a "general counsel of As 
You Sow" who appears as either a third attorney or as the 
"clients'" observer. A check with State Bar records shows the 
attorney to be registered (March i, 1996) , but not at "As You Sow." 

Fees are grossly inflated. Within the last two weeks, I 
received a simple Motion to Compel Further Answers to 
Interrogatories. The estimated billing time for that task was 36 
hours by an associate (approximately one week) plus two by a 
supervising partner. 

While some judges will cut those fees, they do not do so by 

much. 


To summarize all of the above, it is quite apparent to me that 
there really is no As You sow per se. It does operate as a shell 
non-profit corporation employing attorneys who theoretically are 
their outside counsel. I cannot prove this, since Chanler & Somers 
vigorously fight any inquiry into their affairs. Most judges ar 
e afraid to touch them. 

The ultimate result is that industry, particularly small 
industry, who are the targets of a $10,000 - $30,000 settlement 
demand for; doing nothing wrong are being terrorized. Many of them 
depend heavily on the California market, and will do anything to 
keep shipping products into California. The issue is not whether 
they are not shipping products without proper warnings, but whether 
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they are shipping products with warnings that do not satisfy 
Chanler & Somers. The price to pay even for a simple ''violation" 
of $10,000 - $20,000 is exacerbated and increased dramatically 
should the target decide to fight back. 

Most of what I have described can be documented and 1 will be 
happy to provide the same (assuming that I am not breaking any 
confidences) . 
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ac. »»c»-3S02 
(202)371-5700 
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July 22, 1998 


BY HAND 


Jeffreys, Bromme 
General Counsel 

Consumer Product Safety Commissfon 
4330 East West Highway 
Bethesda, MD 20814 

Dear Jeff; 


Thank you for taking the time to meet with me yesterday regarding the impact 
of California Proposition 65 on the effectiveness of the labeling and warning provisions of 
the Federal Hazardous Substances Act (FHSA). Please extend my thanks to Walt 
Sanders and Steve Lemberg for their excellent contributions to our meeting, 

As I indicated to you, our client the National Paint & Coatings Association, 
and other industries, such as chemicals, toiletries, food and cement are all adversely 
affected by the effects of Proposition 65. which we believe should be preempted by FHSA. 
in our meeting yesterday,, you suggested that before the Commission could consider 
addressing the problem, we should furnish some evidence that the implementation of 
Proposition 65 undermines the FHSA warning scheme mandated by Congress, 

As a first step toward establishing that the FHSA is, in fact, being 
undermined by California law, I am enclosing a summary we have prepared entitled: 
FHSA Cautionary Labeling: The Need for the CPSC Action to Maintain a Uniform National 
Labeling Program and Avert Confl i cting S tate Requirements and Ine quitable Er forcement , 
This summary is an initial effort to document the problem and furnish preliminary 
information that California law is burdening interstate commerce and impinging on the 
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uniform national labeling program established by Congress. In particular, I would like to 
call you attention to the following information contained in the enclosed volume: 

• Tab D contains summaries of eight lawsuits brought by private parties 
or the Attorney General of California which forced interstate shippers 
of paints or other products to utilize confusing and duplicative iabels, 
pay substantial attorneys fees or incur fines to the state of California. 
Each of these cases represents a economic burden on interstate 
commerce. 

• Tab E includes legislation which exists, or has been proposed in the 
states of Massachusetts, Connecticut, Ohio, Hawaii and New Jersey 
and which imposes, or would impose, conflicting state requirements 
on manufacturers of products sold in interstate commerce. These 
statutes impose labeling requirements which dilute the effectiveness 
and clarity of FHSA warnings and labeling requirements. 

• Tab F includes illustrations of certain labels which have been involved 
in litigation in California cases brought under Proposition 65. All of 
these labels comply with the comprehensive federal scheme under 
the FHSA. The last label in the group, Tru Bond Rubber Adhesives 
also includes a duplicative label mandated by the state of California. 
This situation is being replicated throughout California and other 
states. This creates confusion in the consuming public and dilutes the 
value of FHSA warnings and labeling requirements. 

• Tab I is particular significant. This excerpt from the Prppo5 itiQfl_^5 
Handbook (Second Edition) furnishes cost data from a respected 
source on the impact of the Proposition 65. According to the material 
cited (p. 2), there have been more than 950 Proposition 65 60-day 
notice letters initiating private enforcement actions, affecting 3,710 
separate businesses. Equally important, the total cost to products 
affecting interstate commerce exceeds $325 million. This is in 
addition to costs incurred in complying with the federal Act. The result 
is unnecessary costs passed on to consumers despite the 
Congressional plan of national uniformity, reflected in the legislative 
history of the Consumer Product Safety Act. which was the basis for 
FHSA’s preemption section: 
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It is intended that Federal authority — once exercised — 
occupy the field and broadly preempt State authority to 
regulate the same product hazards. Accordingly, the 
Federal preemption is intended to extend not only to 
State authority to set standards on labeling 
requirements but also to prevent States from acting to 
ban products which conform to applicable Federal 
safety standards where the purpose of the ban is to 
protect the public from the same product hazard. 

H. Rep. 92-1153 (June 20, 1972). 

As you will recall, I suggested at our discussion yesterday, that it would be 
useful to have industry representatives meet with you and others at CPSC, to further 
document the burden on interstate commerce and the adverse impact on the 
Commission's regulatory mandate of Proposition 65. .After you have had an opportunity 
to review the enclosed materials, I would like to set up that meeting with you and your 
colleagues. 

Again, I am most appreciative of your willingness to meet with me regarding 
this important matter. I look forward to continuing our discussion toward an effective 
resolution of this issue, I will call you within the next few weeks to set up a further meeting. 


Sincerely, 



Enclosure 

cc: Walter Sanders (w/encl.) 

Stephen Lemberg (w/encl.) 
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FHSA CAUTIONARY LABELING: THE 
NEED FOR CPSC ACTION TO MAINTAIN A 
UNIFORM NATIONAL LABELING 
PROGRAM AND AVERT CONFLICTING 
STATE REQUIREMENTS AND 
INEQUITABLE ENFORCEMENT 


Michael R. Lemov 
William N. Hall 
Winston & Strawn 
Counsel for 
National Paint & 
Coatings Association 


July 20, 1998 
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A 


SUMMARY OF ISSUE 


The Problem 


The Congressionally-mandated primacy of the Federal Hazardous 
Substances Act (FHSA) as a uniform national labeling law for consumer 
products is being threatened by the development of conflicting state labeling 
requirements and private enforcement mechanisms. For example, the 
California Proposition 65 regime imposes different and conflicting labeling 
requirements and allows private organizations to recover their attorneys fees 
and a portion of any fine in an enforcement action, or to settle for substantial 
“damages." In response to over 3,000 “bounty hunter” actions in the past 10 
years, many companies have settled for substantial amounts to avoid 
litigation costs, even though their labels comply with FHSA. At least five 
other states have, or are considering their own version of Proposition 65 
which may include private enforcement provisions. 

To address this problem, CPSC should take action to maintain the primacy 
of FHSA’s comprehensive cautionary labeling program for consumer 
products. This action would require states to adhere to the statutorily- 
prescribed process for obtaining a preemption exemption for divergent state 
labeling requirements. 

Burden on Interstate Commerce 

State labeling and/or point of sale requirements mandated by California 
Proposition 65 impose a burden on interstate manufacturers of consumer 
products. The burden is based on duplicative regulation, increased costs 
and competitive disadvantage. 

Competitive Inequality and Cost 

The only practical way to insure compliance with California Proposition 65, 
is to modify all labels used in interstate commerce and fn 49 other states. 
Monitoring point of sale warnings at thousands of retail establishments is 
impractical and expensive. This imposes California’s requirements on other 
states and burdens manufacturers already complying with the Federal 
Hazardous Substances Act. It creates a competitive disadvantage for 
national manufacturers in contrast with those operating within one state, or 



304 


in states other than California. The cost of manufacturer compliance with 
Proposition 65 is estimated by the Proposition 65 Handbook at over $325 
million to date. 

OSHA Ruling 

Other provisions of California's Proposition 65 may or may not conflict with 
federal labeling and warning requirements, depending on implementation. 
A similar conclusion was reached by the Occupational Health and Safety 
Administration (62 Fed. Reg. 31159 (June 6, 1997)) in holding that 
Proposition 65 may not be enforced against out-of-state manufacturers and 
must be implemented in a manner which will not render enforcement 
ineffective under federal standards. 

CPSC Advisory Opinion 

CPSC Opinion 312 (March 6, 1991) specifically ruled on federal preemption 
in connection with California’s Proposition 65. The opinion held that the 
“FHSA provides a comprehensive scheme for ensuring that hazardous 
substances intended for use in the household or by children bear cautionary 
labeling.” The Commission’s General Counsel also held that the preemption 
provision 15 U.S.C. § 1261(note) includes accompanying literature that 
provides directions for use of consumer products. The opinion states that a 
warning that a product can cause cancer or birth defects, is an implied 
direction for use. Accordingly, the General Counsel determined that point of 
sale warnings, as well as labeling under Proposition 65 are preempted by the 
requirements of the Federal Hazardous Substances Act. This opinion was 
reaffirmed by the CPSC General Counsel on October 17, 1995. 

Legislative History 

The FHSA was enacted “to provide nationally uniform requirements for 
adequate cautionary labeling of packages of hazardous substances which 
are sold in interstate commerce and are intended or suitable for household 
use.” fMoss v. Parks Coro .. 985 F. 2d 736, 739 (4th Cir.) (quoting H.R. Rep. 
No. 1861, 86th Cong., 2d Sess. 2 (I960)), cert, denied, 509 U.S. 906 
(1993).] "If a state or local government desires to continue or put into effect 
its own requirement, it would have to seek an exemption from the 
Commission .” H. Conf. Rep. No. 94-1022 (1976) (emphasis added). 
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CPSC/FDA Precedents 


The CPSC (and before it the FDA, which administered the FHSA before 
1976) have interpreted the FHSA preemption provision broadly to 
encompass not only state requirements that prescribe the precise content of 
“labeling” but also their functional equivalent. According to a regulation 
adopted by both agencies and in force for more than a decade: 

Federal preemption applies to any labeling requirement 
intended to serve as or be a part of or is in the nature of, 
precautionary labeling. Precautionary labeling includes such 
information as warnings, *** disclosure of hazards, antidote 
information, *** and other similar labeling requirements." 

[21 C.F.R. § 191.4 (1973) (quoted in 37 Fed. Reg. 18628, 18629 (Sept. 13, 
1972)) (emphasis added); 16 C.F.R. § 1500.7 (1974) (quoted in 38 Fed. Reg. 
27012, 17016 (Sept. 27, 1973)) (emphasis added).] 

This regulation was revoked in 1982 only because aspects of it - in particular, 
its statement that “Federal preemption does not apply to a State or local ban 
on a household product" [16 C.F.R. § 1500.7(d) (1974)] (emphasis added))] - 
“became incompatible with” changes made to the FHSA preemption 
provision in 1976. See 47 Fed. Reg. 57489 (Dec. 27, 1982). 

Other Laws 

The Food, Drug & Cosmetic Act (FDCA) defines “labeling" broadly to include 
“all labels and other written, printed, or other graphic matter (1) upon any 
article or any of its containers or wrappers, or (2) accompanying such article." 
21 U.S.C. § 321(m) (emphasis added). [See generally Kordell v. United 
States . 335 U.S. 345, 247-50 (1948) (discussing breadth of “labeling” under 
FDCA)] 

The Federal Insecticide Fungicide & Rodenticide Act, 7 U.S.C. § 136(p) 
defines “labeling" under FIFRA as including “all labels and all other written, 
printed, or graphic matter - (A) accompanying the pesticide or device at 
anytime." (emphasis added). Many courts have indicated that FIFRA and 
the FHSA should be interpreted as having the same preemptive force 
because of the similar structure and purpose. [In CSMA v. Allenbv . 958 F.2d 
941, 945 (9th Cir.) (1991), the Court stated unequivocally that “the 
preemption issues arising under FHSA are identical to those arising under 
FIFRA."] 
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State Petition Authorized 


The FHSA authorizes the CPSC to grant exemptions from federai 
preemption for state requirements that “provide ... a significantiy higher 
degree of protection’’ than the federal requirements, “do ... not unduiy 
burden interstate commerce,” and (if compiied with) “wouid not cause the 
hazardous substance” to violate any federal cautionary labeling requirement. 
[15 U.S.C. § 1261n (b)(3)] 

Similarly, Proposition 65 contains an exemption from its warning requirement 
for “[a]ny exposure for which federal law governs warning in a manner that 
preempts state authority.” [Cal. Health & Safety Code § 25249.10(a)] 

Recommended Approach 

CPSC should issue a regulation similar to the definition of labeling under the 
Federal Insecticide Fungicide & Rodenticide Act. This regulation would 
necessitate California’s filing for an exemption under the FHSA, which might 
then be issued assuming the statutory elements were met. The California 
exemption from the FHSA preemption regulation could include, if 
appropriate, the same conditions (including private enforcement) as set in 
OSHA's decision, 109 Fed. Reg. 31159 (June 6, 1997). 


7/20/98 
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U.S. CONSUMER PRODUCT SAFETY COMMISSION 
WASWINGTDN. O.C. 20207 
March 6, 1991 


5 /j2. 


c?sa i fcim a»u^ 



Prodweti 

SxMBtfcj by 

C offlm a im Proetiu^. 


OfFKaOFTHE 
diHiBM. COUNSSL 


Stephen S, Kellner, Esquire 
Vice President and Corporate Secretary 
Chemical Specialties Manufacturers Association 
1913 Eye Street, N.W. 

Washington, DC 20006 

Clifford Rechtschaf fen, Esquire 
Deputy Attorney General 
Department of Justice 
state of California 
2101 Webster Street 
Oakland, CA 94612-3049 

Gentlemen: 

This is in response to a request from the Chemical 
Specialties Manufacturers Association for an advisory opinion 
from the Consumer Product Safety Commission addressing the 
following question. 

Do the signal .word and principal statement of hazard 
"WARNING: This product contains a chemical known to 
the state to cause cancer (or birth defects}," when 
used in connection with the sale f e.q, , shelf sign, 
brochure, display sign) of an FHSA hazardous substance 
constitute "directions for use" pursuant to FHSA 5 
2(n), 15 U.S.c. 1 I26i(n} , thereby rendering them 

accompanying literature subject to the labeling 
requirements of FHSA S 2{p), 15 U.S,C. S 1261(p)? 

This office has also received correspondence from the State of 
California concerning how the Coanisslon interprets the Federal 
Hazardous Substances Act ("FHSA") as it concerns issues raised by 
Californians Safe Drinking water and Toxic Enforcemen t Act 
^proposition es) . Because the answer to CS^'s guestToh is 
reieVaflt M these concerns, this letter is also being sent to the 
California Department of Justice. 
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The FHSA provides a coaore hens ive scheme for ensuring that 
hazardous substances intended for use In the household or by 
children bear cautionary labeling. Included within the fhsA's - 
definition of hazardous substances are those substances that are 
toxic because they present a risk of cancer or other types of 
chronic toxicity, such as reproductive toxicity. CPSO General 
Counsel's Advisory Opinion Ho. 309 at 1 (Karoh 19, X9S7) . Thus, 
a product WDUld.be regulated under the FHSA If (1) it is intended 
or packaged in a fora suitable for use in the household or by 
children and (2) if the exposure to the product creates a 
significant risk of cancer or reproductive toxicity as a 
proxiaate result of any customary or reasonably foreseeable 
handling or use. 

Section 2(p)(l) of the FHSA requires hazardous substances 
to bear certain types of label messages. Included within the' 
types of labeling required ares 

1. The name of each component that contributes 
substantially to the hazard, 

2. A signal word (in the case of chronic hazards, 

"HAR.WING" or "CAUTIOH"), 

3. An affirmative statement of the hazard or hazards 
( e.o. . "Vapor harmful") , 

4. Precautionary measures describing the action (s) to be 
taken or avoided, 

5. Any necessary or appropriate instruction for first aid 
treatment, 

S. Any required instruction far special handling or 
storage of the package, and 

7. Tha statement "Keep cut of the reach of children," or 
its equivalent. 

FHSA sac. 2(p){i){B), {D)-(J){i), 15 O.S.C. ! 2(p){l)(B!, (D)- 
(J) (i) . Bxcapt for tha signal word, tha FHSA generally does not 
requirs particular label language and permits manufacturers to 
decide on the specific language. (In addition, the Commission 
may, by rule, require different or additional labeling where 
required by a special hazard presentad by the substance. Section 
3{b) of the FHSA, IS U.S.C. i 1262(b). Where labeling cannot 
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adequately protect the public, the Conaission nay ban a haaardous 
substance. Sec. 2(q)(l)(B), IS U.S.C. 5 1261 (q) (1) (B) . ) 

Section 2(n) of the FHSA defines "label.” In addition to 
specifying that matter on the product or its container is part of 
the label, section 2(n) reads, in pertinent part: 

a requirement [under the FHSA] that any word, 
statement, or other information appear on the label 
shall not be considered to be complied with unless such 
word, statement, or other information also appears ... 

(2) on all accompanying literature where there are 
directions for use , written or otherwise. 

IS U.S.C. ! 1261(n> 'Cenphasis added). In other words, where 
accompanying literature contains directions for use, it must 
contain all the cautionary labeling required on the product label 
by the FHSA. 

The Commission's regulations specify that: 

"accompanying literature" is interpreted to mean any 
placard, pamphlet, booklet, book, sign, or other 
written, printed, or graphic natter or visual device 
that provides directions for use , written or otherwise, 
and that is used in connection with the display, sale, 
demonstration, or merchandising of a haaardous 
substance .... 

IS C.F.R. 5 1500.3(e)(9) (emphasis added). Shelf signs, 
brochures, and display signs are "accompanying literature" under 
this definition. 

A warning that a p rei^uet can eaiise - cAnne r or birth defects 
is nog~~afl express direction for use. Nevertheless, it conveys 
the informa'tion that, in using the product, steps should be taken 
to lainimise or eliminate exposure, stated another way, the 
warning itself can also serve as a direction for use. An example 
of the dual function performed by statements warning of hazards a 
product presents is in the Commission's regulations at 16 C.F.R. 

S 1600.123. That section states: 

Whenever the statement of the principal ■ hazard or 
hazards itself provides the precautionary measures to 
be followed or avoided, a clear statement of the 
principal hazard will satisfy the requirements of 
section 2(p)(l)(E) [statement of principal hazard) and 
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(F) C"Pi'®GS'i’<:ionary aaasures describing the action to 
be followed or avoided"! ... 

Thus, for extapla, a product having flanfiabla vapors might have a 
statement of principal hazard, such as "FIAhHABLE," that could 
serve, also as the required statement of action to be avoided, 
which, if stated separately, might read "do not use near open 
flame." Similarly, the statement of principal hazard ".HAShPUt, IF 
SWALLOMED" could negate the need to state additionally "for 
external use only." Also, the statemert "VAPOR HARMFUL" could 
also serve instead of an additional statamant to "avoid prolonged 
inhalation of vapors." 

Therefore, although the warning quoted in your Lnquiry does 
not necessarily convey specific actions to be taken in the use of 
the product, it does convey Information about how the product 
should be used (steps should be taken to reduce exposure). 
Accordingly, this office viaws the statement as a direction for 
usa. It follows, therefort, that signs and the like bearing such 
warnings are “accompanying literature containing diraetions for 
usa" and thus are labeling under FHSA S 2(nJ. The fact that such 
signs are considered labeling, however, does not mean that the 
sign complies with any or all of the PHSA labeling requirements 
described above. 


I trust that this information responds fully to your 
inquiry. Please contact me if you have further questions. 
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U.S. C0N3uM£i\ PRODUCT SAl'-EIT COMMIEilOls' 
VASHWaTON. O.C. 20101 


PfIC A. i^wD«l 
Gatartt CcuoMl 

(301) 5!i* <5980 

P*»; (W')«O4^03 


October 17, 1933 


Jaffray B. Marg'dlias, Eaq. 

Haight, Brown a Boneaceel 
1S20 loth Seraat 
Suite 4000 North 
Santa Monies, CA 90401 

Bear Mr. Marguliea: 

This raapofuJa to your letter dated Soptenber :s, lOOS, v/hich 
rsquasta that the Office of the General Cour.trel ;"03C'') respond 
to several q\wstions relating to OGC Advisory Cpinior. tio. jll. 

Advlaory Opinion No. 312 haa never been modified, rovthsd, 
suspandsd, or superseded by the General Couneal or the 
■.■orami.3 3lor.. Nor are we aware of any intervening actions by 
fo.ngi V , actions by a.ny Federal agency, or court decisions which 
would n.itar the analyaia lii tSiat Adviaory Opinion. 

One reportad case Involving the Fodsral Hetardoua Subetancea 
Act ("PliSA”) conflicts with Advisory Opinion 2i2. rhetni r«l 
Spaeialtiaa Man.'ifaeturara Aas'.n v. Allenby. 953 p.2d 941 Och 
Clr. 1992), cart, denied . 119 S.Ct. 80 (1992). However, this 
does not alter the Advisory Opinion, and Che Cotiraieslon has not 
cha.ngad the Opinion in raaponaa to that case. 

The Comraiseion haa delegated to the tenaral Counsel the 
authority to provide advisory opinions. 15 C.F.K. S 1000.7 (a). 
The General coimsei s adviaory opinions are authcrired and 
authoritative intarpretaticna of tha acts Che Coctmlaaion 
administers unless and until tha Commiasicc tahaa a contrary 
position. In addition, it should be noted that Advisory Opinion 
Nc , 312 was provided CO Che CemaisEion a “no objection" basis 
before it was issued. And, nona ci '.he Coramissiuners objected. 

You also pose a hypothatioai siate law and ash whether it it 
a “cautionaiy labeling roq’uiraroant. " as iafined in the 7HBA. 
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'Jr.tor-'-iiRC^ly, .Vac to tima ^n<2 rescu-fCrt 
unable lo j:rc’;vi.cf,6 m\ -^n^alyaifl cf r.hac quast. i.'in 
Kdviacry opinion No. 312. 

?lciaa« cct'C'^.jK n>^ ii you h«v«i any furtihc;- 

Sincaraly, 

Eric A. Rubei 


iriia, wo ira 
f-oyoni i.'.ut iu 

:: onu . 
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U.S, CONSUMER PRODUCT SAFETY COMMISSION 
WASHINGTON, 0. C. 20207 

i .1 APR 1385 OFFICE OF THE 

general counsel 


Mr. S. J. (^lub 
Assi|tanc..S4Kictor. . 

■Albany IntSfSbidfeTziS^jaEfihr^. 

IIQOG Provtr^fta -SighMagr 
"Oedsm, . 

D^r Mr. 

' This-isuta respon3eTto yOBrvle«^^-#aea;jMarch 27, 1985, concesttne 
the pre^tiTW^rqvisiot^.of sectiaT 16:o£-6hE"Slaniiiable FabHeS Ace 
{FFA, 15 OiS;"®? 1203>.an(i their applicability-. to^Califorrafe-s^ite 
:'fleiaiiabili!?yj*^!guiremen-aa for specified fabrlcsj-^riffints, iid’producCS 
■sold-fbt use- In hospitals. ■ 

In ybur.'.i&teer, you adiced ^^ther decisions about preemption of 
atate.flamn^illty re^reaents'J^ -a Federal standard in effect under. 
:,rfie jFFA:.ar4'mde by .the Cassumer' product Safety Ccniiiission,/-,or by the 
caut'ts. ' As'-ttiis office', advised, you by letter dated March 21, 1985, the 
= C^!jslnp ■^'sino authority to. enforce the preemptive pro v isions of~tK S 
ifA. (A the. text <jf Section 16 of the FFA is enclosed.) WhirT 

^.e issue ctRiiptfJsaapcion by^a Federal flamnability standard arises during 
litigation ci*cemlng-'cocnpliance„vath state flanmability requireDents , 
that tssx«'»3Bi»t be resolved by tlw court-^ which is trying the-'case. 
Hb«^er,.-wei'5^er. the following ^servations in response to the ques- 
tions pos^T'iii your letters of,.Fi|&Suary iS',- and March 27 ,; 1985. 

V'i® 

. , Ihe St^iffid for the:;Flan(?^}itt55:Qf ;33.othing Textiles (16 CFR Part 

:a610) . is ay'st^eard of ..flaimigg^l4;^‘i|f#ffeGt. raider the FFA as enacted 
■in 1953. The Flaamable ■FabEics!.,flfctHC#Fr953 and the Standard for the 
■FlaniiiabilitytcrfTilothing TEsstilesSare' ihilude^ in the enclosed booklet 
as Part 1609- and Part 1610, respectively.'! The fl^&ability test con- 
tained in the.-.clothing textiles standard ,was madetr mandatory by the 
Flanmable.' Fabrics Act of 1953 to prphfbijyf, the manufacture for sale, or 
sale, in eamierce of fabrics and girti^««- -which are so highly flannable 
as to be dangerous when worn by:- individuals. See sections 3 and 4 of 
the Flanmable Fabrics Act of 1953V-.(Dn pages A94 and 495 of the enclosed 
booklet. 1 
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The Standard for the Flamability of Clothing textiles is applica- 
ble to "clothing and textiles intended to be, used for clothing." See 
section 1610. 2, of the clothing textiles standard, on page 493 of the 
enclosed booklet. As used in section 1610.2, the term "clothing" 
includes robes in sizes larger than children's size 14 which are sold 
for use in hospitals. 

Your letter of March 27, 1985, enclosed a copy of the California 

state requirements for the namnability of certain garments, including 
robes in adult sizes which are sold to hospitals. The state require- 
ments under consideration appear to be applicable to such robes when 
sold to any hospital, rather than purchasing specifications established 
by the State of California for its own use. 

Section 1160.2 of the California flamability requirements under 
consideration states that they were adopted’ "for the purpose of provid- 
ing reasonable standards governing the flamability" of the fabrics 
garments, and products subject to their provisions "for the protection 
of the public interest." 

The California requirements under consideration provide that robes 
in adult sizes sold for use in hospitals after July 1, 1977, must be 
"flame resistant" in accordance with the Standard for the Flamability 
of Children's Sleepwear: Sizes 0 through 6X (DCC FF 3-71) [16 CFR Part 
1615] I the Standard for the Flamability of Children's Sleepwear; 

Sizes 7 through 14 (DOC FF 5-47) (16 CFR Part 1616]; or "anv_other 
standard approved by the State Fire Marshal which will provide a level 
of flame resistance substantially equal to" the children's sleepwear 
standard referenced above. 

The flaumability requirements of the children's sleepwear standard 
codified at 16 CFR Parts 1615 and 1616 are not identical to the require- 
ments of the clothing textiles standard codified at 16 CFR Part 1610. 

The State of California has not petitioned the Commission to exempt 
the flannability requirements under consideration from pre^tion by the 
Federal clothing textiles standard in accordance with provisions of 
section 16(c) of the FFA. 

In these circumstances, this office believes that provisions of 
section 16(a) of the FFA are applicable. The relevant part of that 
section provides: 

[Wlhensver a flamability standard or other regulation for a 

fabric, related material, or product is in effect under this Act, 
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no State or political subdivision of a State may establish or 
continue in effect a flamnabilicy standard for other regulation for 
such fabric, related material, or product if the standard or other 
regulation is designed to protect against the same risk of occur- 
rence of fire with respect to which the standard or other regu- 
lation under this Act is in effect unless the State or political 
subdivision standard or other regulation is identical to the 
Federal standard or other regulation. 

The Standard for the Flamiabilitjr of Clothing Textiles is a stan- 
dard in effect under the FFA and applicable to hospital robes in adult 
sizes, the same garments which are subject to the California state 
requirements under consideration. The test specified in the Federal 
clothing textiles standard is not identical to the tests specified in 
the California requirements for hospital robes in adult sizes, 

The remaining issue is whether the California requirements are 
"designed to protect against the same risk of the occurrence of fire" 33 
the Standard for the FlaamablU^ of Clothing Textiles in effect under 
the FFA. It is the view of this office that the Federal standard and 
the state requirements both address the "same risk of the occurrence of 
fire," and for that reason provisions of section 16(a) of the FFA 
prohibit the continued enforcement of the California requirements with 
respect to any robes in sizes larger than children's size 14, including 
those sold to hospitals. 

The views expressed in this letter are those of the Office of the 
General Counsel ami are based on the most current interpretation of the 
law by this office. However, this letter has not been reviewed or 
approved by the Commissioners of the agency, and could be superseded by 
them. 


Sincerely^ 




Daniel R. Levinson 
General Counsel 
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Albany International Research Co. 

1000 Providence Highway 
Dedham, Massachusetts 02026 
Tel. 617 / 326-5500 


ALBANY 

iWernational 


March 27, 1985 


Stephen Lemberg, Assistant General Counsel 
Office of the General Counsel 
Consumer Product Safety Commission 
Washington, D.C. 20207 

Dear Mr. Lemberg: 

Thank you for your letter of March 21, 1985 regarding my inquiry about 
California’s flammability requirements for hospital robes. I should have 
sent you the California requirements, and now enclose them herewith. 

Since the robe was an adult robe sold in interstate commerce, I have 
assumed that CS191-53 would be the pertinent test, but I may be wrong. 

Is this within CPSC's province to decide, or must a court decision be 

made? 


I will appreciate your early advice. Thank you. 


Sincerely yours, 

S. J. Golub 

Assistant Director 


SJG:ccc 
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■riTLZ 10 ^VE.\RI^•G /VPPAREL 168.11 

JliN'iNtnsf Fire S-vi'ETY Standards 

( :R(j;‘ii3t8r 7S, No. 51 — 12-20-75) 

CART 2. FUAMMABILITY STANOArtOS FOR HOSPITAL FABRICS 
Article 12. General Provisions 

1180. Title. These reflations shall be known as the “Refla- 
tions of the State Fire Marshal,” may be cited as such and wiU be 
referre<i to herein, as ‘‘these regulations.” 

Note ; .Authority cited: Section 10S13, Health and Snfetp Code. Reference: 
>?dction3l'jA10-10S18, Health and Safety Code. 

Uiitary; 1, New Article 12 (Sections 1160, llfiO.1-1160.6) filed 12-15-7o ; 
effective thirtieth day thereafter (Register 75. So. 51). 

1130.1. Authority. These reflations are adopted pursuant tq 
the provisions of Section 19818, Health and Safety Code. 

1160.2. Purpose. These regulations have been prepared and 
adopted for the purpose of providing reasonable standards governing 
'the flaaunability of fabric and f.abric-like materials in certain items 
of apparel and bedding used in hospitals and related institutions for 
the protection of the public interest. 

1160.3. Scope. These reflations shall apply to fabric and fab- 
ric-like materials used as ezaminatioa gowns, sleepwear*, robes*, sheets 
and pillowcases and used in all hospitals as defined herein. 

Ssoeptions; (a) Fabrics or fabric-like materials used 
in operating rooms, including emergency surgery, OB delivery, 
and general surgery rooms. 

(b) Fabrics or fabric-like materials which are the per- 
sonal property of patients. 

(c) The provisions of these regulations shall not apply 
to fabrics and fabric-like materials used in hospitals, as de- 
fined herein, which are owned by any local agency until such 
time as justified cost factors are appropriated in accordance 
57ith the provisions of Section 2231, Revenue and Taxation 
Code. 

* I'lote: All new children's sleepwear and robes, .sizes 0 
through 14, must be flame resistant in accordance with Fed- 
eral standards. 

1150.4. Validity. If any article, sec tion, subsection, sentence, 

clause or phrase of these regulations is for any reason held to be un- 
coastitutional, contrary to statute, e.vceeding the aut'nority of the State 
Fire Marshal, otherwise tive, such a decision shall not affect 

v-alidity of the remaining pcrtion of these 

1130.5. Definitions. ( a ) the of these 

tei'ins, words, and their derivatives shall be construed 

as set forth in this section. Words used in the singular include the 
plural, and words used in the plural include the feminine, and word^ 
used in the feminine gender include the masculine. en arti- 

cle or section is referred to in these regulations by number, it shall be 
understood to refer to an article or section o f regulations. 
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■'..331': PuBUC S.--.'rETY TITL3 19 

(R^gisUr 75, Mo. 51— 12-20-75) 

(b) "I'abrio and fabric-like” r.'.-ans materials formed of fibers or 
yarns, either natural or synthetie, knitted, felted, bonded, woven, or 
iioQ-woven; and flesible film or sheering formed of sv-nthetic resins, 
supported or unsupported. 

(c) “Hospital” means acute general hospital, (general acute care 
r.o.spital), acute psychiatric hospital, skilled nursing facility or inter- 
med iate care facility. 

(d) “Items” means esaminatitm gowns, robes, sleepwear, sheets 
or pillowcases made of fabric or fabrlc-like material. 

1130.3. 3 Ifectiye Date, (a) All items purchased after January 
1, 1976, for use in any hospital shall conform to the applicable pro- 
v'usions of Commercial Standard ID'l-b ' (Class 1 or Cia.ss 2) as adopted 
■under the Peclerei Flammable Fabr> Act. 

(b ) All items purchased after •'’uly 1, 1976, for use in any hos- 
pitiil .sluill conform to the appiieabip Criteria of Acceptance set forth 
in A.rticle 13. (See Section 1160.16) 

Ssception; Robes la: r than size 14 may be purchased 
uncaJulyl, 1977, without conforming to the applicable Cri- 
teria of Acceptance -set forth in Article 13. 

(c) All items governed by the .scope of these regulations msed in 
cay hospital after July 1, 1977, shall conform to the applicable Cri- 
tor.ia of Acceptance set forth in Article 13. 

Ssception: Robes larger than size 14 may be used until 
July 1, 1978, without contonning to the Criteria of Accept- 
ance set forth in Article 13. 

Article 13. Cciteria of Acceptance 
1130.10, C-s'nerai. (a) Siaminaiion Gowns and Sleepwear. 
Fabric or fabric-like material in examination gowns and sleepwear * 
.-.'aall be tested in accordance with the provisions of Chapter 4, Standard 
''umber 702-1275 of the National Firs Protection Association and 
.shall have an average time of burning of 8.0 seconds or more. 

'diUCeptions: (1) Smouth-bUriaced fabrics (without nap 
or pile) wvighing 4.0 ounces per square yard or morn. Weight 
shall be determined in accordance with ASTII DISK). 

(2) Itoms ns“l not be preconvlitioned as specified iu .S.ec- 
tions'3-2 and 4-1 of Standard 702 if they are intended to be 
used onlv once and cll.^car-ied. nut nitended to be washed or 
laundered, and are labeled accordingly. 

(h) dheeta and Pillowcaaes. Fabric nr fabric-like material in 
;ind pillowcases shall have an average time of burning of 7.0 
s^cotrls or "more v/hen tested in the manner specified in Section 

r3noep'ci02a: (1) Smooth-surfaced fabrics (without nap 
or pile) weighing .1.2 o’uneea per .square jmrd or mote. lYeight 
shall be determined in accordance with ASTII D1910. 
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' irrUZ 13 Wearin.i Apparel 168.13- 

Minimum Fns a.i^ETY Standards 

(lijgiainr 75, .'ia. 51—12-20-73) 

(2) Items need not be preconditioned as specified in Sec- 
tions 3-2 and -1-1 of Standard 702 if they are intended to be 
used only once and discarded, not intended to be washed or 
laundered, and are labeled accordingly. 

* ilots: See note in S-'c tion 1160.3. 

rroTa-: Authority cited: Section 10,S1S, Health and Safety Code. Reference: 
Sections IWtO-l 9813. Health and Safely Cii^le. 

j-l:jtory: 1. Mew Articlel3(Sectioiisil^.lO-tl60.il) filed 12-15-73; effective 
thirtieth day thepsafter {, Agister 73, No. 51). 

1130.11. Zlobes. Fabric or faj.-ic-like material in robea * shall 
be fiame resistant in accordance with any of the following: 

(a) Federal Children's Sleeoware Standard DOC FF3-71 as 
P’ubiished in the Federal Register, c ’.'ly 21, 1972. 

( b) Ffh.leral Children’s Sleepware Standard DOC FF5-74 as pub- 
iis'.ied ia the Federal Register, May 1, 1974. 

(c) Any other standard approved by the State Fire Marshal 
Tvhich will provide a level of flarie resistance substantially equal to 
(a) or (b) above. 

* Mote; See note in Section 1180.3. 

Ar tide 14. Labeling and Certification 
1160,15. Labeling. Not late;- tnaa January 1, 1977; all packages 
or containers of items purchased for u-se in any hospital shall be labeled 
to indicate conformance with the applicable Criteria of Acceptance 
set forth in .Article 13. 

Note: Authority cited ; S-wtioo IfSlS, Health and Safety Code. Reference: 
Sectiona 19810-19813, Health and SafetyCodc. 

Hutory;l.lS‘‘w Article U (Sections 1160 . 15 - 1160 . 18 ) 81ed 12-15-75; effec- 
tive thirtieth day thereafter (Register 75, No. 51). 

1130.13. Csrtiflcation. Manufacturers of items may be required 
to furnish substantiation of confoimanoe in a form satis.factor 7 totiie 
inspie-ition authority, such as a formal certification, or may be required 
to furnish a copy of the test report, from a qualified testing laboratory.. 
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j:3usticai purposes only. To the full 
extent permitted by law, BLS wi.l hold 
the information in confidence and will 


not disclose it without the wriueti 
consent of respondents. 

Type of Review: New Collection. 
Agency: Bureau of Labor Statistics. 


Title: Research on the Feasibility of 
Collecting Occupational Wage Data by 
Union Status. 


Activity formfs) 

Iota! num- 
oer of re- 
SDondsnts 

AKected put3lic 

Frequency 

Total annual 
response 

Average time 
per response 

£st. total 
i^ufden 
hours 




Once FY96 .. 

1.725 

7.000 

i0 minutes ... 

288 

7,OGO 

Sur/s'f form Test 3L3-2877 

9.C00 

Business and othw for profit .. 

7l5-c2: 3LS-2877 71S Testl; 
3LS-2377 715 Tes2. 

2.500 

Business and other for profit; 
Not for profit inst. 

Once FY98/ 
FY99. 

30 minutes ... 










3,413 

4,207 


7, COO 



3.488 







Totai Burden Cost (capital/startupl: 
JO. 

Total Burden Cast (operating/ 
a:Qintenancs): SO. 

Comments submitted ir. response to 
this notice will be summarized and/of 
included in the request for Office of 
Management and Budget approval of the 
iCR; they also will hecorae a matter of 
public record. 

Signed at Washington, DC. this 3rd day of 
June, 1997. 

W, Stuart Rust, Jr,. 

. Chief. DMsiori of Management 
Systems, Sunau of Labor Statistics. 

:FR Doc. 97-14816 Filed 6-5-97: 3:45 aai| 
SltUNO COOS «4t0-2a-u 


OSPARTMENT OF LABOR 

Occupational Safety and Health 
Administration 

Supplement to California State Plan; 
Apprevsi ' 

aoency: Occupational Safety and Health 
Administration. Labor. 

ACTION: Approval: California State 
Standard on Hazard Communication 
Incorporating Proposition 63. 

SUMMARY: This notice approves, subject 
to certain conditions, the California 
Hazard Communication Standard, 
including its incorporation of the 
occupational applications of the 
California Safe Drinking Water and 
Toxic Enforcement Act (Proposition 65). 
Where a State standard adopted 
pursuant to an OSHA-approved State 
plan differs substantially from a 
comparable Federal standard, the 
Occupational Safety and Health .Act of 
1970 '{the OSH Act) requires that the 
State standard be "at least as effective" 
in providing safe and healthful places of 
employment. In addition, if the standard 
is applicable to a product distributed or 
^sed in interstate commerce, it must be 


required by compelling local conditions 
and not pcse an. undue burden on 
commerce. 

.After consideration of public 
comments and review of the record, 
OSHA is approving the California 
standard, with the followii^ conditions, 
which are applicable to ail enforcement 
actions brought under the authority of 
the State plan, whether by California 
agencies or private plaintiffe; 

(!) Employers covered by Proposition 
65 may comply with the occupational 
requirements of that law by complying 
with the OSHA or Cal/OSHA Hazard 
Communication provisions, as explicitly 
provided in the State's regulations. 

(2) The designated State agency. Cai/ 
OSHA. is responsible for assuring that 
enforcement of its general Hazard 
Communication Standard and 
Proposition 63 results in "at least as 
effective" worker protection: the agency 
must take appropriate action to assure, 
that court decisions in supplemental 
enforcement actions do not result in a 
less effective standard or in 
inconsistencies with the conditions 
under which the standard is Federally 
approved. 

(3) The State standard, including 
Proposition 65 in its occupational 
aspects, may not be enforced against 
out-of'State manufacturers because a 
State plan may not regulate conduct 
occurring outside the State. 

These conditions are based on 
OSHA's understanding of the State's 
regulations and on general State plan 
law. Finally, Proposition 65 also is 
applicable to aon-occupationai (i.e. 
consumer and environmental) 
exposures. OSHA has no authority to 
address Proposition 65’s non- 
occupation^ applications; 
consequently, they are not at issue in 
this decision and will be unaffected by 
it. 

EFFSCTIV6 OATS: June 6. 1997. 


FOR FURTHER iNFORMATIO.S CONTACT: 
Bonnie Friedman. Director, Office of 
Information and Consumer Affairs. 
Occupational Safety and Health 
Administration. U.S. Department of 
Labor, Room N-3647. 200 Constitution 
Avenue. N.W.. Washington. DC 202;0. 
Telephone: (202) 219-.ai48. 
SUPPLSMSNTARY INFORMATION: 

Contents of OSHA’S Decision 

I. Background 

A. Pertinent Legal Authority 
5. Description of the California State Plan 
Supplement 

1. Federal and State Hazard 
Communication Standards 

2. Proposition 85 

3. OSHA Review and Public Comment 

n. Sunucary and explanation of Legal Issues 

A. Applicability of Product Clause to 
Prapoaitiem 65 Requirements 

B. Overview; OSHA Review ofState 
Standards Under the Product Clause 

C Burden of Proof 

0. Application of the California Standard 
to Out'Of'Siate Manufacturers and 
Distributors 

E. Designated State Ageacy 

F. Exemption for Public Sector Employers 
HI. Sunm^ and blxpianation of Kemaimng 

Issues Under Section 18 

A. Compelling Local Conditions 
X. Overview 

2 . Commentor Rebuttal Arguments 

B. Remaining 13(cK2} Issues 

1. Overview 

2. Businesses Can Comply With 
Proposition BS by Using MeLheds 
Prescribed by the Federal Hazard 
Communication Standard 

' 3. Comparison of Coverage Under Federal 
Standard and Proposition 65 
Overview 
Mixtures 
Articles 
Pesticides 
Ailataxins 

California Non-Chemicai Manufacturers 

4. Substantive Differences Between the 
Federal and General California Standards 
Trade Secrets 

California's Omission of Federal 
Exemptions and Exclusions 


321 


31160 Federal Register 


Cdiifcnia'j Rti’uircrriijn; fcr L'se ot'Lay 

T'jrrnir.oio^y on MSDSs 
5. SuDpswmcntal anfcrcumen; 

ProducJ Clause 

C. inspectians. EmpSoyer/Employee Righis 

D. Qualified ^ersannel 
n/. Decision 

V Location of Saoplerr.ent for inspscUon and 

Copying \ 

References Eo fas record aro aade in 
die text of this decision. The dccket 
number in this r.-ss is T-032. 

References to exhibits ir. the docket 
appear as "Ex. .. ." £.<hibit 18 

contains ai! of the public comments 
filed. Each individual comment has 
been assigned a number and difs notice 
will refer to individual comments by 

these numbers— 'Ex. 13- 

I. Background 
A. Periinent Lege/ Aalhority 
The Occupational Safety and Health 
Act generally preempts any Stats 
occupational safety and health standard 
Lhat addresses an issue covered by an 
OSHA standard, unless a Stats plan has 
been submitted and approved. See Cade 
V, .\ationai Solid I'Vasres Management 
t-\ssociation, 305 L’-S. 83 [1992]. Once a 
State plan is approved, the bar of 
preemption is removed and the State is 
than able to adopt and enforce standards 
under its own legislative and 
administrative authority. As a 
consequence, any Slate standard or 
policy promulgated under an approved 
State plan becomes enforceable upon 
State promulgation. Newly-adopted 
State standards must he submitted for 
OSHA review and subsequent approval 
under procedures set forth in 29 CFR 
Part 1953 and OSHA Directive STP 2- 
1.117, but are enforceable by the Slate 
prior to Federal review and approval. 
See FTonda Crfrus PaciBrs v. Ca/i/ont/a. 
3-59 F.Supp. 213 (N.O. Cal. 1982): 
Chemica! Mcnufactucers Asscdatlon v. 
California Health and Welfare Agency, 
No, CIV, 3-38-1615 LKK (E. D. Cal. 
1994). On May 1. 1973, OSHA 
published its initial approval of the 
California State plan in die Federal 
Register. 38 FR 10717, 29 CFR Part 
1952, Subpart K. 

The requirements for adoption and 
enforcement of safety and health 
standards by a Stats with an approved 
State plan are set forth in Section 18(c) 
of the OSH Act and in 29 CFR Parts 
1902, 1952 and 1953. OSHA regulations 
require States to respond to the 
adoption of new or revised permanent 
Federal standards by promulgating 
comparable standards. As explained in 
more detail in section B, OSHA adopted 
a hazard communication standard in 
November 1983. California adopted its 
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own hazard communication standard m 
1981 and revised it, in response to the 
Federal standard, in N'o'vember 1933. 
Ca.ifornia submitted its Hazard 
Communication Standard to OSKA for 
approval on January 30. 1986. On 
January 30. 1392. the Stale submitted 
ch.anges to this standard by 
incorporating relevant provisions of the 
Safe Drinking Water and Toxic 
Enforcement Act (Proposition 63). See 
California Health and Welfare Code 
§§25249.3-25249.13. 

Under Section 18(c) of the Act and 
OSHA's regulations. State plans and 
plan changes must meet certain criteria 
before they ace approved. The pnncipai 
criteria axe; 

• The State must designate a State 
age-ncy or agencies which is responsible 
for administering the plan throughout 
the Stale. 29 U.SC. §667(ci{l). 

• If a Slate standard is not identical 
to Federal standards, the State standard 
{.md its anforeementi most he at least as 
effective as the comparable Federal 
standard. Mcreover. if a non-icenticai 
State standard is applicable to products 
distributed or used in interstate 
commerce, iUcnusi be required by 
compelling local conditions and must 
not unduly burden interstate commerce. 
(This latter requirement is commonly 
referred to as the "product clause.") 29 
U.S.C. §667(cJ(:). 

• The State must provide for a tight 
of entry and inspection of all 
workplaces which is at least as effective 
as that provided in section 8 of the Act 
and must prohibit advance notice of 
inspections. 29 U-S.C § 667(cK3). 

• The responsible State agency or 
agencies must have "the legal authority 
and qualified personnel necessary for 
the enforcement of .such standards and 
adeouate fur.ding." 29 U.S.C. 5667(c) 
{4W5). 

• To the extent the Stale’s 
ccnstitutional law permits, it must 
establish a comprehensive occupational 
safety and health program for employees 
of public agencies of the Slate and its 
political subdivisions which is at least 
as effective as the standards contained 
in an approved plan. 29 CFR § 1952.11. 

In enacting the Slate plan system. 
Congress' intention was to encourage 
the Slates "to assume toe fullest 
responsibility for the administration and 
enforcement of Jieir occupational safety 
and health laws." 29 U.S.C. § 651(b)(ll): 
29 CFR § 1902.1. Consistent with this 
Congressional dcclaratioa. OSHA has 
interpreted the OSH Act to recognize 
that States with approved State plans 
retain broad power to feshioa State 
standards. As President Reagan noted in 
Executive Order 12612 (October 26. 
1387). "ftlhe nature of our constitutional 
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system cncocrages ^ heailhy diversity m 
ms public pclicies adopted oy he 
people of iho severu; States accardi.'-.g to 
their own ccnditioiis, .'leeds, and 
desires, is the search for sniightened 
public policy, indivtdual Slates and 
communities are free to experiment 
with a variety of approaches to public 
issues." Section 13 of the OSH .Uct 
reilects this "search for enlightened 
public policy" not by delegating Federal 
authority to the States but by removing 
the bar of preemption through plan 
approval and. thus, allowing States to 
administer their own workers' 
protection laws so long as they meet the 
floor established by the Federal OSH.A 
program. 

B. Desciiplion of the CaUfamia Stats 
Phn Supplement 

1. Federal and State Hazard 
Communication Standards 

On September 10. 1930. the Governor 
of California signed the Hazardous 
information and Training Act. California 
Labor Code. §§ 6360-6399. This Act 
instructed the Director of Industrial 
Relations. Lha State's designee 
responsible for eperation of the OSHA- 
appreved State plan (known as Cal/ 
OSHA) to establish a list of hazardous 
substances and to issue a standard 
setting forth employers' duties toward 
their employees under 'hat Act. The 
standard, Cenerai Industry Safely Order 
5194 (8 CCR §3194;. was adopted by the 
State in 1931. Both the Director's initial 
list and the standard became effective 
on February 21. 1983. 

Federal OSHA promulgated a hazard 
communication standard (29 CFR 
§ 1910.1200) in November 19B3. The 
Stats amended its law in 1985, and. 
after a period for public review and 
comment, the California Standards 
Board adopted a revised standard for 
hazard cooununication on October 24. 
1985, The standard became effective on 
November 22, 1965. By letter dated 
January 30. 1986. with attacbments. 
from Dorothy H. Fowler, Assistant 
Program Manager, to then Regional 
Administrator, Russell B. Swanson, the 
State submitted the standard and 
incorporated the standard as part of its 
occupational safety and health plan. 

Ln addition to the supplemental 
provisions of Proposition 65, the State 
Hazard Communication-Standard differs 
frona the Federal standard in a few 
minor respects: 

(t) The State standard requhes hat 
each Material Safety Data Sheet contain 
certain information including Chemical 
Abshacts Service (CAS) name (unless its 
disclosure could reveal a trade secret). 
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bile Fuderai ssandard does not 

^Quiw inciusion or ihc CAS; 

52! Srato standard specincally 

auifss a description in lay terms of the 
^^ticuiaj potential healtn rislcs posed 
i the hazardous substance, while the 
fedt'rai standard more broadly requires 
■•apiiropriate" hazard warnings: 

(3; While the Federal standard allows 
-giease of trade secret information to 
healdi professionals who enter into 
CijnOdenuaiity agreements, the 
Caiii'ornia standard allows access to 
5ucn information to safety professionals 
as well; and 

(4) The State standard does not 
include some of the exemptions and 
exceptions added to the Federal 
standard in 1994, 

See Section 11.3.4. 

Cai/OSKA e.nforces die California 
Hazard Communication Standard, like 
its other standards, under approved 
procedures similar to those of Federal 
OSHA. Safety and health inspectors 
from the Division of Occupational 
Safety and Health conduct on-site 
inspections in response to complaints of 
workplace lazards or when the 
establishment is selected for a 
programmed inspection based on 
ob'uctive criteria, etc. Employer and 
employee representatives may 
accompany the Inspector. If violations 
aro noted, a citation and proposod 
penaities are issued to the employer, 
who has the right of appeal to the 
California Occupational Safety and 
Health Appeals Board and thereafter to 
the courts. 

2. Proposition 63 

In a 1986 raferandum. voters of the 
State of California adopted Proposition 
63 , the ‘‘Safe Drinking Water and Toxic 
Enforcement Act." Proposition 65 and 
implementing regulations require any 
business with ten or more employees 
that “knowingly and intentionally’’ 
e.xpoocs on individual to a chemical 
known to the State to cause cancer or 
reproductive toxicity to provide tire 
individual with a “clear and 
reasonable'' warning. California Health 
and Safety Code sections 25249.S 
through 25249.13; 22 CCR §§ 12000 et 
seq. In accordance with Proposition 55, 
the State annually publishes a list of 
chemicals known to cause cancer or 
reproductive toxicity. 22 CCR § 12000. 
Proposition 65 applies broadly 10 all 
exposures to listed chemicals: 
consequently, the law has consumer and 
environmental applications, as well as 
the occupational exposures relevant 
here. Under the Office of EnviionrnenuU 
Health Hazard Assessment (OEHHA) 
regulations, a “consumer product’’ 
exposure is “an exposure which results 


from a person’s acquisition, purchase, 
storage, consumption, or other 
reasonably foreseeable use of a 
consumer good, or any exposure that 
results from receiving a consumer 
service." 22 CCR § 12601(b). .An 
■‘occupational exposure ' is "an 
e.xposure, in the workplace of the 
employer causing the exposure! to any 
employee." 22 CCR § l260l(cj. 
"Environmemai exposures" include 
exposures resulting from contact with 
environmental media such, as air. water, 
soil, vegetation, or natural or artificial 
substances. 22 CCR § 12601(d!. OSHA 
has 00 authority to address Proposition 
65 s consumer and environmental 
applications: consequently, they are not 
at issue in this decision and will be 
unaffected by it. 

Proposition 85 was passed by 
referendum of the voters of California in 
1936. On January 23. 1991, the 
California Court of Appeal ordered the 
California Occupational Safety and 
Health Standards Board to amend the 
Stale's Hazard Gsmmunication standard, 
to incorporate the occupational warning 
protections of Proposition 63. See 
Caiifocnia Labor Federation. AFL-CIO v. 
California Occupational Safety and 
Health Standards Board. 221 Cal. .App. 
3d 1547 (1990).' These changes were 
adopted on an emergency basis on May 

16. 1991. and became effective on May 

31. 1991, A permanent standard became 
effective on December 17. 1991. On 
January 30. 1992. the State submiitec 
amendments to ;ts Hazard 
Communication Standard, adapting 
both the substantive requirements and 
enforcement mechanism of Proposition 
65 and OEHHA's implementing 
regulations, for application to ^e 
workplace. Ex. 4. 

Two State agencies have been 
authorized to issue regulations 
Inierpreiiog and implementing 
Proposition 65's occupational aspects. 
As discussed in greater detail in Seeden 
in.a.2. Cal/OSHA and OEHHA 
regulations governing occupational 
exposures provide three alternative 
methods of complying with Proposition 
63: 

fl) Warnings may be given through 
the label of a product; 


' Ifl laea. Ih# Chemical Manufacturers 
Asiociaticn taod other plaialiH*} chaiie.'tged the 
applic^ilitT of Proposition SS ta the wocfcpiace. 
arjUing that the law was preempted because it was 
not a part of (be approved State plan. In 1994. the 
U.S. District Court for the Eastern District of 
California rvled that the plairxifls. as a result of the 
State’s incorporation nf Propoeitton 65 into the 
State plan, did not have suusdittg to pursue their 
action and that the issues were not rip* for review. 
Chemical Manufactvnrs Association y. Ccth^nira 
Health and Welfare Agfticy. slip op. at 11-25. 


(2J Warnings may be given via a 
v/orkpiace sign; or 

(3) The general California or Federal 
Hazard Communication Standard may 
te followed. 

See 3 CCR §§5l94{bJ{Dj (8HC) and 
22 CCR § 1260Uc|- Ccmpiiaace with 
Section t26Ql{c}— which allows use of 
California or Federal hazard 
communication methods — is a defense 
to supplemental enforcement actions 
brought under Proposition 65. 8 CCR 
1 3194(b)(6)(E). The regulations aisc 
provide sample language for the la'oe! 
and sign warnings. - The sample label 
and sign language, however, represents 
a "safe harbor" method of providing 
Proposition 65 warnings. Agam, 
compliance with either the Federal or 
general State hazard commu.nication 
procedures constitutes compliance with 
Proposition 65 and is a defense to any 
enforcement action, i CCR § 5194('b)(6) 
(B).IC).{E); 22CCR§I2601 {c)(1){C1, 

The Proposition 65 requirements of 
the California standard are enforceable 
with regard to occupational hazards 
through the usual California State plan 
system of inspections, citations and 
proposed penalties which has been 
determined to be at least as effective as 
federal OSHA enforcement. 38 FR 
10717 [May 1, 1973). The Cal/OSHA 
enforcement directive on hazard 
communication (Policy and .Procedure 
C-43) provides that a covered employer 
may comply with the Incorporated 
Proposition 65 requirements by 
including the substance in the 
employer's Hazard Ccmrounication 
Program. In addition, the Cal/OSHA 
standard incorporates the enforcement 
mechanism of Proposition 65, which 
provides for supplemental iudiclal 
enforcement fay allowing the State 
.Attorney General, district attorneys, city 
attorneys, city prosecutors, or "aav 
person in the public interest” to file 
civil lawsuits against alleged violators. 
Private plaintiffs bringing actions must 
first give notice to the Attorney General 
and appropriate local prosecutors, and 
may proceed if those offi.clal5 do not 
bring an action in court within sixty 
days. 

Proposition 65 provides for penalties 
of up to S2S00 per day. per violation. A 


^ For UteU. thj warnings whieh are deemed W 
meet the raquirsments of FrsposiUor. 65 are: 
"WARNING: '^is product comai ns a stwmicai 
known to the State of CaJifamia to causa cancer. ’ 
or "W.aRNING: This product contains a chemical 
known to the State of Cdlifomia lo cause birth 
defects or other reproductive harm." For si^s, the 
languega deemed to meet the nsjuitements is; 
"WARNING; Thi* area contains a chemical known 
to the State of Caiifontia to cause cancer. ' or 
■'WAitNING; This area contains a c.Hemicai known 
ta the Stats of California to cause birth dafecU or 
cihar repcoducUva harm." 
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p;-;va:c piamtiff may ohuin up to 25% 
of ps’aaifos i->vi?d against n company 
found in vioUtioa of Proposition 8.5 for 
failing to provide required ivamings. 
Private actions witn regard, to 
occupational exposures have been 
brought in California courts, and many- 
more have been settled on varying bases 
prior to trial or prior to initiation of 
formal court action. 

3. OSHA Review and Public Comment 

On April 18. 1995, tha Coalition of 
Manufacturers for the Rasponsibte 
Administration of Proposition 65 (die 
Coaiitlonl, filed a petition with OSHA 
requesting -that die Plan change 
submitting the California Hazard 
ComjnunicatioQ Standard with its 
incorporation of Proposition S3 be 
re;ected. £x. 3, The Coalition argued 
that die substantive and enforesment 
aspects of Proposition 65 unduly burden 
interstate commerce. Various parties 
wrote to OSHiA to express support for. 
or opposition to, the Coalition's 
petition. Exs, 9-16. Other parties 
expressed concern to OSHA about the 
continued enforceability of the private 
right of action provisions of Proposition 
63 ia the workplace during the 
pendency of lheOSH.\ review proces-s. 

On September U, 1996, OSH^d 
rcque.sied public comment (61 FR 
48443) as to whether to approve the 
California Hazard Communication 
Standard incorporating Proposition 6S 
pursuant to 29 CFR parts 1902 and 
1953, OSHA had preiiminMily 
determined that the Califomia plan 
change was at least as effective as the 
Federal standard and was applicable to 
products used or distributed in 
interstate commercB. OSHA sought 
comment on these determinations as 
well as the "product clause" 
requirements for standards which differ 
from the relevant Federal standard— i.a. 
whether the State standard is required 
by compelling local conditions or poses 
any undue burden on interstate 
commerce. (As discussed in Section 
II.B, in Its Directive STP 2-1.117 
governing the review of different Slate 
standards, OSHA specifically stated that 
public conunent would constitute its 
initial means of assessing the product 
clause implications of a State standard 
and that absent .*ecord evidence to the 
contiary a State standard would be 
presumed to meet the test.) 

Following OSHA's September 13, 

1996 request for comment ou the 
proposed standard. 207 commentors 
submitted statements. Many of the 
cemmentors opposing the standard are 
companies which have experienced, or 
fear experiencing, private enforcement 
lawsuits under Proposition 63. In a 


number of these cases, the commentor 
cld net make it clear whether the 
company involved had been sued under 

Proposition 65‘5 occupational, 
consumer or environm-ontal 
applications. £.g,. Ex. 18-2. 13-23. 13- 
127, 13-130, 13-133- As noted 
previously. OSHA's decision can have 
r.o effect upon enforcement actions 
alleging consumer or environmenal 
exposures. 

n. Sunuoarr and £.xpIanaUon of Legal 
Issues 

The comments filed with OSHA 
presented a variety of issues, each of 
v/hich will be discussed below. Section 
111 of this notice discusses the more 
specific provisLons-of tne California 
standar d ia light of the requirements of 
Section 18 of the OSH Act. particularly 
tne product clause. In diis Section, 
however, OSH.A will discuss several 
general legal questions at issue here. 

Some commentors have raised issues 
involving applicMion of the OSH Act’s 
"product clause" to the Proposition 65 
elements of the California standard. 
First, several commentors have 
questioned whether OSHA should apply 
Lbs product clause to Proposition 33 's 
305513.1 tive requirements and 
enforcement methods. Sea Section II.A. 
Second. OSHA provides an overview of 
the product clause and outlines the 
principles OSHA will apply in 
analyzing product clause issues. See 
Section II.B. Third. OSHA historically 
has created State standards as 
presumptively compliant with die 
product clause. OSHA Instruction STP 
2-1117 (August 31. 1984); see, e.g.. 62 
FR 3312 (January 22, 1997) (approval of 
Washington Stale standard amendments 
for acrylonitrile. l.2 dibromo-3- 
chloropropane, and confined space). A 
few commeatocs maintain that 
Califomia must bear the burden of proof 
on this issue under the Administrative 
Procedure Act (AP.A). See Section II.C. 
Section n.O discusses a jurisdictional 
issue: whether California may. under 
the auspices of its OSHA-approved Stale 
plan, apply its standard to out-of-state 
manufacturers. Some commentors argue 
that Proposition 63’s supplemental 
enforcement mechanism violates 
Section 18's requirement iat a 
"designated State agency" bear 
responsibility for administering a Stale 
plan. See Section E.E. Finally, Section 
II.F addresses Proposition 65‘s 
exemption for public sector employers. 
A. Applicability of Product Clause to 
Proposition 63 Requirements 

Cal/O&dA, writing on behalf of itself, 
the Stale Attorney General, and 
OEHHA. maintains that the product 
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ci.iuse uoes act acoiy to lie suhs:.ir.ti-,= 
rvquifii.’tioats irrpo.sod by ."ropositioa 
6.3. cx. S; see also axs. 18—51. U?— 62, 
13-111. 16-155 So!T.2 comrr.cators (e.j 
Ex. 18-1.55) aisc have argued 'hat. ever; 
as.?UxTdng !he prcduc*. clause appiie.s :c 
the substantive provisions of 
Proposition 65, ti does no: apply ro the 
law’s supplemental enforcement 
provisions, ^ Because OSHA finds that 
Proposition 65's supplemental 
onfoxcemenl provisions do not violate 
the product clause (see Section 1113.3. 
'Deiovv'), it is not necessary for OSHA to 
decide whether State enforcement may 
in some cases, be subject to the product 
clause. Accordiagiy, tha remainder of 
tills section will address ouiy Cai/ 
OSH.A's argument about ’iie p-oduct 
clause's applicaoiiity to Proposition 53 
substantive! provisions. 

Sx. 13-155, page 9. 

Relying upon statements mads In 
Ccngresstcnal debate leading lo 
enactment of the OSH Act in 1970. 
California argues that the product clau: 
was intended only "to limit states frorr 
imposing different product design 
standards for the safety of products," 
specifically machinery products, ax. 6 
pages 21-22. la contrast. 

Far cfocn requiriag rhanges to equipment 
products moving in interstate cottunarce, 
ProaosUiun 83ti warning requirement utiiy 
requires hat warnings be given, somehow. 
They need not be given by a product labai. 
or even chcough (he (Hazard Communicatio 
Standard). Compliance may be obtained 
where the employe; posts on approonate si 
meeting all of the requirements set ^orth ia 
22 CCR § 12501(c). This could be 
accampilshed without making any change 
the MSDS. and results in complete 
complioncs with Proposition S9. 

E.X. e. pages 21-22. Other supporters o 
the proposed standard argue, more 
generally, that the product clause does 
not apply to warning requirements 
because warnings {e.g. labels, signs, 
material safety data sheets, training) dc 
not affect proSuct design. E.g. Exs. 18- 
61. 13-62. 

As Other commentors (e.g. Exs. 18-5' 
18-143, 18-133, 18-154. 18-156) poif 
out. however, in its Hazard 
Communication. Standard rulemaking 


’Thisotgunem resis upon (he langvuseof 
Sscuoa ie(c)Ul( 

(TShe text of the Occupational Safety and Heal 
Aa is clear (hat ike product claase and its two-p 
last do not even apply to entoresmfr.!. Sathar. 
56571c)E2) requires "siandards (anc iheiiti 
enforcement!" io ho »t least is effective as fedsr 
standards, but the product clause applies only sr 
■’sundards." and makes no jner.tton af enforesm 
Thus. OSHA need only consider whether the 
efiforcemBitt of CaUfocnia's HCS attd Prop 53 is 
least as effective" as Federal OSHA. and OSH.h 
need not concern itself with whstker the private 
right of .ictlOR in any way burdens .nterstase 
commerce. 
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CSHA deterrr-ined mat the product 
clause :s appUcafalo to substantive State 
hazard communication requirements 
■'fojecause the Hazard Communication 
Standard is 'applicaoie to products' in 
-iio sense that it permits the distribution 
and use of hazardous chemicaJs in 
commerce only if they are in labeled 
ccctaicers accoinpanied by material 

safety data sheets!. i" 48 FR 53280. 

53323 (November 25, 1983). Similarly, 
in its decision approving California's 
ethylene dibromide standard, OSH.\ 
found the product clause applicable 
because “the standard establishes 
co.nditions and procedures which 
restrict the 'manufacture, reaction. 
cack.ag:ng, repackaging, storage, 
•ranspcrtation. sale, handling and use’ 

GC die chemical product, ethylene 
dibromide (EDBl, as well as the 
handling and exposures which may 
result after EDB has been applied as a 
.himigant to fruit products. " 48 FR 3610. 
3611" (March 1. 1933). 

QSHA continues to believe that the 
product clause applies to substantive 
Slate hazard communication 
jcquiremenis. As several commentors 
note [e.g. Exs- 18-41, iS-153), Section 
:3(cj is phrased broadly. On its face, the 
jtacutB says simply hat tha product 
clause applies to ail standards which are 
"applicable to products which are 
distributed or used in Interstate 
commercef.I" 29 U.S.C. §667(c](2). It is 
undisputed that the California standard 
may, in certain circumstances, apply to 
products ’‘distributed or used in 
interstate conunercs" because California 
employers may receive goods Crom out- 
of-state suppliers. Thus, the standard 
comes within the plain language of 
Section 18(c). OSHA's cunent 
interpretation of the product clause Is 
most consistent with this statutory 
language, 5ce genera/// Sudieriand 
Statutory Construction, §§45.02, 46.01 
(4th ed. 1984). * 

B. Overview: OSHA Review of State 
Standards Under the Product Clause 

OSHA’s decision on the approvability 
of the California standard involves the 
relationship between the State police 
power to regulate health and safely and 
the Federal power to regulate 
commerce. Throughout the history of 
the United States, the States and 
localities traditionally have used their 
police powers to protect the health and 
safety of their citizens. Medtronic v. 


*.\s discussed to Secuon II.S. however, the 
l 2 '?islativa history of the product c;ausa is a helpful 
»>d id understandiag the somewhat ambiguous 
su-uctureof the product clause "test,” which 
tequirss in examination oi compeiling local 
'tondiUor.s and i-ha extent of any burden on 
totnmexcs. 
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Lohr. Inc., U S. 116 S. Ct. 

2240, 22-t3 (1996). At the same time, the 
Commerce Clause of the U.S. 
Constitution provides that “Congress 
shall have power * * * to regulate 
commerce with foreign nations, and 
among the several statesf.l" Article !. 
section 8. 

In the absence of a Federal statute 
specifically addressing the issue, the 
Federal courts have interpreted the 
Commerce Clause to limit, implicitly, 
the power of the States to regulate 
interstate commerce. Under this 
“dormant commerce clause.” the courts 
have “distinguished between Stale 
Statutes that burden interstate 
transactions only incidentally, and 
those that affirmatively discriminate 
against such transactions.” Maine v. 
Taylor. 477 U.S. 13l. 138 (1986). As the 
Court stated in Taylor, "(tihe limitation 
imposed by the Commerce Clause on 
Slate regulatory power ‘is fay no means 
absalute,’ and "the States retain 
authority under their general police 
powers to regulate matters of “legitimate 
local concern,'' even though interstate 
commerce may be affected.'.” Id., citing 
Lewis V, BT Investment Managers. Inc.. 
447 U.S. 27. 36 (1980); see also Sfown- 
Forman Distillers Corp. v. iVetv York 
State Liquor Authori^, 476 U-S. 373. 

579 (1986); KJeenwelJ Biohazard Waste 
V. Nelson. 48 F.2d 391, 398 (9th Clr.l. 
cart denied 115 S. Cl. 2580 (1995) 
(footnote omitted). In reviewing State 
legislation under the dormant commerce 
clause, courts consider both the nature 
and importance of the local interest and 
any burden on commerce. The case law 
recognizes that a Stale has an important 
stake in promoting the health of its 
citizens through measures that do not 
discriminate against or impermissibly 
restrict interstate commerce. Id.; see 
also Taylor. 477 U.S. 131. 

In the OSH Act, Congress has enacted 
a statute, and the preemptive effect of 
that statute turns on Congressional 
intent. See genemlly Medtronic: Cade, 
505 U.S. 88. The language of the 
product clause must be read against the 
backdrop of longstanding judicial 
deference to State sovereignty in the 
area of health protection. Medtronic. 

116 S. Ct. at 2250. In Cade, the Court 
held that the OSH Act preempts States 
without State plans hom enforcing 
occupational safety and health 
stanaards on issues addressed by 
Federal standard: laws of general 
applicability are not preempted. 505 
U.S. at 97, 107-108. 

As discussed in Section LA, Section 
18 of the OSH Act removes the bar of 
Federal preemption for approved Stete 
plans, restoring U> the States the police 
power to protect occupational safety 
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and heailfa, provided thai fro 
requirsments of Section 13 are .-ret. See 
also Cade. 305 U.S. at 102 (describing 
Section 13 as giving “States the option 
of pre-empting Federal regulations by 
developing their own occupational 
safety and health programs"). 

The ability of the'States to devise and 
develop occupational safety or health 
approaches is limited by the 
requirements of Section lS(ci. Including 
the product clause, which raquhes that 
State standards applicable to products 
not unduly burden interstate commerce, 
and that they be justified by 
“compelling local condidoas." At the 
same time, however, Section 13 
specifically allows Slates to adopt and 
enforce standards and enforcement 
procedures which are more sLnngsnc in 
pfotecdng worker safety and health than 
those of Federal OSHA. The .Act’s 
drafters clearly envisioned the "at least 
as effective" requirement as providing a 
fioor. not a ceiling, for future worker 
protechons efforts by State plan Slates. 
See Senate Committee oh Labor and 
Public Welfare. Legislative History of the 
Occupational Safety and Health Act of 
1970 at 237, 1035 (92d Congress, tst 
Session. June 1971) {Legislative History). 
Thus, State standards must pass fre 
“product clause" test, but the States also 
are free to devise hot only more 
stringent substantive standards but also 
suppiementary enforcement procedures. 
See Legislative History at 1Q35 (OSH act 
does "not envision a complete takeover 
of the field by tha Federal government”; 
OSHA's responsibility is “merely to see 
to it that certain minimum requirements 
were mei and that beyond those the 
health and safety of most workers would 
be left to (the! states”). The flexibility 
granted the States under Section 13 also 
is in keeping with Congress' stated 
purpose of “encouraging the States to 
assume the fullest responsibility for the 
administration and emorcement of their 
occupational safety and health laws' 
and its intent to allow the States '.‘to 
conduct experimental and 
demoastratioa projects in connection 
therewith(.r 29 USC §63l{b}(ll), 

The OSH Act's product clause reflects 
in substantial part terminology and 
principles developed by the Federal 
courts in applying the dormant aspects 
of the Commerce Clause. 
Notwithstanding the limits of the 
dormant commerce clause. Congress 
may grant to the States greater powers 
to rebate commerce than they 
otherwise would pcKsass. Mains v. 
Taylor. 477 U.S. at 138-39; citing 
Southern Pacific Co. v. Arizona ex tel. 
Sullivan. 325 U.S. 761. 769 (1945); see 
also Florida Citrus Packers v. Califamia, 
549 F. Supp. at 215. In Citrus Packers, 
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the court found that Seciio.i 18 of the 
OSH Act represents "a broad grant of 
regulatory power to ’.he states" and, 
thus, "an attack based upon unduly 
burdening commerce is iimiied to those 
situations where the product standard 
aopiies." 549 F. Supp. at 216. The 
similar.ty in language between. Section 
t8(c){2; and dormant commerce clause 
principles, then, suggests that a 
principal ftinction oi the product clause 
is to ensure that Section 18 is not read 
as a grant of power to violate normal 
Commerce Clause restrictions. 

Thus, OSKt\ agrees with those 
commentors [a.g., Exs. 18-40, 18-160. 
18-163. 13-154. 13-167, 18-174) who 
have argued that dormant commerce 
clause case law is relevant to analysis of 
issues under the product clause. That 
said, however, OSHA concludes that 
Congress authorized the agency to give 
somewhat more .strict review under 
Section 13(c)(21 to State standards that 
address issues covered by a Federal 
standard than a court would give under 
the dormant commerce clause. This 
conclusion is supported by the limited 
legislative history of the product clause 
and the different structural positions 
presented. In dormant commerce clause 
cases, courts axe considering State 
attempts to promote health and safety or 
other local interests in the absence of 
Federal regulation. Under Section 
13(c)(2). on the other hand, the Faderai 
standard provides a uniform floor of 
protection. 

Although there is no committee report 
explaining the language, the UmKed 
Congressional floor discussion 
concerning the product clause focused 
on possible State design requirements 
for machinery products and the possible 
economic waste resulting from non- 
uniform State requirements. See, e.g., 
Legislative History at 500-301, 1042 
(statements of Representative Rallsback 
and Senator Saxbe}. Absent some 
indication of protectionist 
discrimlaatioQ, it Is doubtful that a 
court would reject a State safety 
requirement because it led to ‘‘economic 
waste." See, e.g.. South Carolina State 
Highway Dep't v. Bamweil Bros., 303 
U.S. 177 (1938) (upholding State 
regulation of weight and width of 
trucks); compare Kassel v. Consolidated 
Freightways Corp.. 450 U.S. 662 (1981) 
(rejecting similar statute where majority 
of justices found that the State statute 
either created a disproportionate burden 
for out-of-state interests or was 
protectionist in intent); National Paint $• 
Coatings Ass'n v, City of Chicago, 45 
F.3d 1124. (7th Cir. 1995) (sustaining 
city ban on spray paint, despite 
possibility that it was “economic 
folly”). The examples considered by 


Congress suggest that it envisioned 
OSK.VS disapproval of Stale standards 
under some circumstances in which the 
courts would uphold a State law against 
a dormant commerce clause challenge. 

At the same time, the Congressional 
intent to allow States the flexibility to 
develop their own occupational safety 
and health plans, with the Federal 
standards as a "floor" rather than a 
■'ceUlng.'* must be kept in mind. 

OSHA’s interpretation of the product 
clause should be "consistent with both 
federalism concerns and the historic 
primacy of State regulation of matters of 
health and safety,” seeMedtranic, 116 
S. Ct. at 2250. and with Congress' use 
of terminology which harkens back to 
dormant commerce clause principles. 

Accordingly, in analyzing differences 
between Federal and State standards 
under the product clause, OSHA will 
first determine whether the State 
standard is required by compelling local 
conditions. Consistent with the State 
historic power to regulate health and 
safety, a State standard that advances 
the health and safety of the State's 
workforce meets this test, provided that 
the standard does not promote or result 
in «:onomic protectionism. As 
discussed m the next section. OSHA 
will accept the State’s determinatioc on 
this point, in the absence of evidence to 
the contrary. Thus, OSHA vviil not 
simply defer to the Stale's 
determination, but will consider 
"rebuttal” evidence and arguments. In 
addition, even if a State standard is 
required by compeUing local conditions. 
OSHA must determine whether the 
standard imposes an undue burden 
upon commerce. The burden of 
establishing an undue burden will be 
upon the opponents ofa State standard 
(see also Section D); OSHA will 
consider any alleged burdens in light of 
the importance of the State interest 
involved. 

OSHA will consider the specific 
“compeUing local conditions'* 
underlying the California standard in 
Section lU.A. Here, however, OSHA 
notes that many commentors opposing 
the standard interpret the phrase 
"compelling local conditions" to be 
limited to interests which are "unique" 
to California.* E.g. Exs. 18— 4i. 18-58. 
OSHA disagrees. Conditions unique to a 
given State are a sui^cient, but not a 
necessary, basis for a finding of 
compelling local conditions. Although 
its focus in past State plan supplement 
decisions has been on the conditions 


’ L-uiusiry commentors also have maintained that 
Proposition SS’s exemption for public sector and 
some small employers demonstrates that there is no 
compeUing foe the law. O^A discusses this 
argument in Section IIAZ. 


prevailing in the State inveived [see. 
e.g., 48 FR 3610 (decision approving 
California ethylene dibroraide 
standard)], OSHA has never said that a 
State must establish that the conditions 
of concern to the State’s lawmakers are 
not prevalent in any other State as well. 
Such an interpretation would be 
inconsistent with the plain meaning of 
“compelling”; more than one Stale may 
have a compelling interest in reg:’ulatmg 
particular safety issues. Simply put, 
■‘compelling local conditions" are 
compeUing conditions which exist 
locally. 

Requiring a State to establish unique 
local conditions also would be 
inconsistent with the courts' treatment 
of this issue under the dormant 
commerce clause. Under the dormant 
commerce clause, courts look for 
“local" conditions which may be, but 
frequently are not. unique to the State 
Involved. E.g. Maine v. Taylor, 477 L'.S. 
131 (upholding discriminatory Maine 
statute banning importation of baitfish); 
Kleenwell Biohazard Waste, 48 F.3d at 
396 (upholding State concern with 
ensuring safe disposal of solid waste ). 

C. Burden of Proof 

A few commentors assart that 
California should bear the burden of 
proving that its proposed standard is at 
least as effective as the Federal standard 
and does not violate the product clause. 
E.g. Ex. 18-lSO* at pages 2-4 and 13- 
174 at pages 4-5, This argument relies 
upon Actios S56(d) of the 
Administrative Procedure Act (APA). 3 
use § 536(d), and the Supreme Court's 
decision in Director. OWCPv, 

Greenwicii Collieries. 312 U.S. 267, 114 
S. Ct. 22SI (1994). California, in 
response, argues that Section 556(d) is 
not applicable to these proceedings 
because no formal hearing is Invoived. 
Ex. 22. The AFL-CIO {Ex. 18-153) 
points out that the applicable OSHA 
Instruction. STP 2-1.117 (August 31, 
1984) effectively places theburden of 
proof upon opponents of a State 
standard for purposes of the 
effectiveness and product clausa tests: . 

In the absence of record evidence to the 
contrary (including evidence developed by or 
submitted to QSHA during iu review of the 
standard), the State standard >hali be 
presumed to be ‘at least as effective' as the 
Federal standard and shall be presumed to be 
in compliance v^ith the product clause test of 
section 18(c)(2) of the Act. 


*She{i Oil ar.d Eif Atochem further assert that 
Caiifomia must meet its burden a! proof by "mora 
than a mere preponderance of the avidancs." Ex. 
13-160, pages r-4. The burden of proof under the 
APA is preponderance of the evidence. Greenwich 
ColUeries. I l-i S. Ct. at 22S7; Steadman v. SSC. 4S0 
U-S, 91 . as (198!). OSHA has not changed that test 
by regulation or policy. 
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STP 2-1,117, psge 2. 

Initially, OSHA notes its agreement 
with California that Section 556(d) of 
the APA does not apply to this decision 
to approve the State standard. Section 
556(d) applies only "to hearings 
required by section 553 or 554 of this 
title to be conducted in accordance with 
this section.” This decision involves no 
hearing, and Sections 553 and 554 da 
not apply. Section 553 applies only to 
rulemakings. This decision is not a 
nilemaking. but rather an "order" 
within the nomenclature of the APA. 

The decision is a hnal disposition in an 
agency process respecting the "grant” or 
"conditioning” of an agency "approval” 
or "other form, of permission.'’ S U.S.C. 
§§551 (S)-C9). 

Section 534 does not apply because 
that section applies only to 
adjudications “required by statute to be 
determined on the record after 
opportunity for agency hearing.” The 
OSH Act requires "due notice and 
opportunity for a hearing” before OSHA 
rejects a State plan or plan modification, 
but requires no hearing before OSHA 
approves a pian or modification. 29 USC 
§667(d). The statutory lang-aage quoted 
above regarding plan rejection 
proceedings may be inaufficient, by 
itself, to trigger application of Section 
554 or 536. Sea Chemical Waste 
Managements. EPA, 873 F.2d 1477, 
1480-82 (D.C. Cir. 1989): U.S. Lines v. 
FMC, 584 F.2d 519, 536 (D.C. Cir. 1978). 
OSHA. however, has by regulation made 
Section 556 applicable to rejection 
proceedings. 29 CFR§§ 1902.17-18, 
1953.4l(d)(2}. The regulations expressly 
authorize, on the other hand, a decision 
to approve a State plan or modification 
without a formal hearing. 29 CFR 
§§ 1902.11, 1902.13. It is therefore 
abundantly clear that Section S56(d) 
does not apply here. 

The formm distinction between the 
process for approving or rejecting a 
State standard under an approved State 
plan reflecta the real difference between 
these decisions under ^xnework of 
Section 18 and the Federal system. A 
modification to an approved State plan 
takes cficct prior to and pending OSHA 
review of the modification. A decision 
to reject the modification works an 
abrupt change in the status quo and 
overrides the determination of a 
sovereign State. A decision to approve, 
on the other hand, l^ves the status quo 
and the State’s determination, 
unchanged. In effect the decision is not 
to institute the formal trial-type 
proceedings required for rejection. 

OSHA ’s historic placement of the 
burden of proof upon parties opposing 
a State standard is consistent with 
Section 18(c)(2), the applicable " 
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regulations, the APA, and the case law. 
As was discussed in the preceding 
section, the product clause reflects in 
substantial part dormant commerce 
clause case law. Under feat case law, 
the burden of persuasion rests upon the 
party claiming that a State regulation 
violates the dormant commerce clause 
(unless there is evi<tencB of protectionist 
discrimination by the State). Pacific 
Northwest Venison Producers v. Smitch, 
20 F.3d 1008, 1012 (9th Or.), cerf 

denied U.S. . 115 S. Ct. 

297 (1994), citing Northwest Centra! 
Pipeline Carp. v. State Carp. Comm'n of 
Kansas. 489 U.S. 493. 525-26 (1989); 
Maine v. Taylor, 477 U.S. at 138; 
Minnesota V. Clover Leaf Creamery Co., 
449 U.S. 456, 471 (1981). 

In addition, under the dormant 
commerce clause, the judgments of State 
lawmakers about the necessity or 
wisdom of non-discriminatory laws are 
entitled to considemble, and perhap.s 
total, deference from the courts: if a 
State articulates a legitimate, non- 
discriminatory local interest to support 
an enacted law, "courts should not 
'second-guess the empirical judgments 
of lawmakers concerning the utility of 
legislation.’ " CTS Corp. v. Dynamics 
Carp, of America. 481 U.S. 69. 92 
(1987), citing Justice Brennan's 
concurring opinion in Kassel, 450 U.S. 
at 679: Pacific Northwest Venison 
Producers, 20 F.3d at 1012. 

Because of the similarities between 
dormant commerce clause principles 
and the product clause, OSHA believes 
it Is appropriate to apply the same 
burdens of proof and p^uasion as are 
applied under the dormant commerce 
clause. Nevertheless, because OSHA 
also concludes that Congress intended 
State standards to be subject to 
somewhat greater scrutiny than they 
might receive by the courts applying the 
dormant commerce clause (see Section 
n.B, above), OSHA will not defer to a 
State’s legislative judgment regarding 
local conditions to the extent a court 
might. The agency will presume that a 
State standard meets the requirements ‘ 
of Section 18(c)(2), but that presumption 
may be rebutted with appropriate 
evidence. 

This overall approach is in harmony 
with the idea that Congress, by enacting 
the product clause, intended to 
recognize that States adopting State 
plans retain broad regulatory power 
over workplace safety and health, but 
not to allow the States to engage in 
regulation which otherwise would 
violate the dormant commerce clause. 
Imposing the burden of persuasion upon 
parties opposing a State regulation also 
is consistent wife fee-basic nature of the 
“defense” available uhderthe dormant 


, 1997 / Notices 31165 


commerce clause or product clause; 
these are affirmative defenses. See, e.g., 
NLRB V. Jones Sr Laughlin Steel Carp., 
301 U.S, 1. 25 (1937) (treaUng 
constitutional challenge to National 
Labor Relations Act as affirmative 
defense). Under the APA. the party- 
presenting an affirmative defense bears 
the burden of persuasion. Greenwich 
Collieries, 114 S. CL at 2257-58; NLRB 
V, Transportation Management Corp., 
462 U.S. 393 (1983). 

In keeping with the principles applied 
under the dormant commerce clause 
and the nature of the product clause 
“defense,” parties opposing a State 
standard should bear the burden of 
proving violations of Section 18(c)(2). 
unless there is evidence that the 
standard is linked to economic 
protectionism. Here, there is no 
evidence that the voters of California 
were motivated by economic 
protectionism in passing Proposition 
65.’ The law, as enacted, applies with 
equal force to in-stats and out-of-state 
businesses. In addition, although several 
commentors rely upon dormant 
commerce clause case law involving 
discriminatory statutes (e.g., Exs. 18-40, 
18-160), they presented no evidence 
' suggesting the statute is discriminatory. 
See also Ex. 22 (Attachment B, 
description of ballot initiative). 
Opponents of the California standard, 
therefore, bear the burden of proving 
that it does not satisfy Section 18(c)(2). 

D. Application of the California 
Standard to Otit-ofState Mcmufactiirers 
and Distributors 

Several commentors raised the issue 
of whether supplemental enforcement of 
Proposition 65 against out‘0f*state 
manufacturers and distributors ^ is in 
accordance with Federal and State 
requirements. Section 18(bj of the Act 
provides that “(ainy State which * * * 
desires to assume responsibility for 
development and enforcement therein 
of occupational safety and health 
standards • • • shall submit a State 
plan(.l’’ Section 18(c)(1) of the Act and 
29 CFR § 1902.3(b) require that a State 
plan designate the agency or agencies 
responsible for administering the plan 
throughout the State. 


’ As discussed in Section H.O. Proposition 63 as 
incorporated into the State pian can apply only to 
CaHforrui eropisyets. When detarmining. whether 
the statute was motivated by economic 
protectionism, however, it is appropriate to 
examine the intent behind the statute as a whole, 
not .simply its occupationat applications. The 
remaining discussion in this section, therefora. 
should be understood in this light. 

* Whenever this decision uses the word . . 
"manulacturers'' or “vendors," it is intended to 
include distributers. ’ ' 
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To dale, Cal/OSHA Useif has not 
enforced its Hazard Communication 
Standard, inciuding Proposition 65, 
against out-of-stata vendors. However, 
private parties have instituted 
enforcement actions against out-of-state 
manufacturers in their roie as vendors of 
products to which employees of other 
empioyers are exposed in California. 

Several commentors cite statements 
bv various California officials which 
aopear to indicate that Proposition 65 as 
incorporated into the State pian may not 
be enforced against out-of-state vendors. 
Exs. 18-153. 18-134, 13-162, 18-174. 
While Proposition 65 itsell applies to 
any '‘business’’ exposing an individual 
to a hazardous substance, the regulation 
incorporating Proposition 65 into 
California's Hazard Communication 
Standard states that an "employer 
which is a person in the course of doing 
business. . . is subject to [Proposition 
651." 3 CCR §5194(b](6)(A]. The initial 
Statement of Reasons issued by the Cal/ 
OSHA Standards Board in adopting 
Proposition 65 said that the purpose of 
the incorporation was so "employers in 
California who come within the scope of 
Proposition 65 will be prohibited from 
knowingly and intentionally exposing 
their 0 mployees[.r' Ex. 13-136. 

In addition, some commentors cite an 
October 1, 1992 letter from Steve 
Jablonsky, Executive Officer of the Cal/ 
OSHA Standards Board, to OSHA. 
which states that employers need not 
rely on suppliers in order to comply 
with Proposition 63 as Incorporated into 
the State pian. Mr, fablonsky stated that 
employers could comply with 
Proposition 65 in various ways, 
including compliance with die general 
hazard communication provisions and 
posting of signs in the workplace, Exs. 
18-IS6. 18-162, 18-174. Similarly, a 
February 16, 1996 letter from John 
Howard. Chief, Division of 
Occupational Safety and Health, to 
OSHA indicated that there-should be no 
effect on out-of-state employers because 
signs in the workplace, which are the 
responsibility of the California employer 
of die exposed employees, would be 
sufficient warnings. Ex. 6. In addition, 
in October 1992. when moving to 
dismiss Chemical Manufacturers 
Association, et al. v, California Health 
and Welfare Agency, the California 
Attorney General noted that Proposition 
65 does not place any burdens on out- 
of-state suppliers. Ex. 18-174. 

Commentors claim that private 
enforcement appears to place full 
responsibility for warning California 
employees upon out-of-state 
manufacturers and that application of 
the standard against out-of-state 
manufacturers is inconsistent with 
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California’s past statements on this 
subject. Exs. 18-81, 13-153, 18-154. 
18-162. Organization Resource 
Counselors maintains that product 
manufacturers who distribute signs for 
workplace postings are sued despite 
providing the signs. E.x. 18-150. Others 
note that the California Attorney 
General argued, in Industrial Truck 
Association. Inc. v. Henry, that the State 
standard authorizes enforcement of 
Proposition 55 against out-of-state 
manufacturers who supply their 
products to California employers. Exs, 
18-153, 18-154, 18-162. 18-174. 

Some commentors assert that 
Proposition 65 as incorporated into the 
Stale standard should not be enforced 
against out-of-state manufacturers 
because a State plan by definition can 
only be enforced against in-State 
employers. Shell Oil Company and Elf 
.•\tochera North America maintain that a 
State plan cannot reach beyond its own 
borders to bring enforcement actions 
against employers for conduct that 
occurred in workplaces in other States 
covered by their own State programs or 
Federal OSHA. Ex. 18—160. Melvin B. 
Young notes that this is the only part of 
any State pian which provides for 
enforcement against businesses outside 
of the Slate. Ex. 18-142. 

California’s response relies upon the 
fact that Federal OSHA also imposes 
duties on manufacturers and that the 
courts have upheld such requirements. 
Ex. 22. See General Carbon Company v. 
Occupational Safety and Health Review 
Comnnssion. 860 F.2d 479 (D.C. Cir. 
1988). Others who support enforcement 
of the standards against out-of-state 
employers maintain that manufacturers 
are in the best position to assess the 
hazards and effectively communicate 
them. In these commentors’ views, if 
manufacturers are not held responsible 
for exposures to their products, the 
burden will fall on tens of thousands of 
California employers. E.g.. Ex. 13-167. 

OSHA finds that under its 
requirements governing State plans, a 
State plan may only enforce its 
standards within its borders. This 
conclusion is based upon the language 
of Section 18 of the OSH Act. Section 
18(b) provides that a State may "assume 
responsibility for development and 
enforcement therein of occupational 
safety and health standards” (emphasis 
added). 29 aS.C § 667(b). Similarly. 
Section 18(c)(l)’s requirement for a 
designated State agency assigns 
responsibility to that agency for 
enforcing the State plan “throughout the 
State{.)” 29 U.S.C § 667(c)(1); see also 
29 CFR § 190Z.3(b). Clearly, although 
Congress provided broad powers to the 
States under Section 18. these powers 
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did net extend to entcicing State laws 
outside of the State’s boundaries. 

GSHA's conclusion on this point also 
is consistent with the practical aspects 
of the State plan system, .No other State 
plans enforce their occupational safety 
and 'nealth standards against employers 
who do not nave workplaces in the 
State. Some States have adopted 
standards which differ from Federal 
standards and which indirectly affect 
(but do not regulate) out-of-state 
manufacturers, and these standards 
have been reviewed and approved 
under the product clause requirements 
of Section 18(cl(21 of the Act. See, e.g.. 

51 FR 17684 (approval of .Arizona's 
short-handled hoe standard]; see also 
CSKA Directive ST? 2-1.1 17 ’However, 
in these cases, the State does not take 
action against out-of-state manufacturers 
but against those in-state employers 
who use the affected product, .\llhough. 
as noted in California’s response, the 
Federal and other State-plan Hazard 
Communication Standards do impose 
responsibilities on manufacturers. State 
plans do not issue citations against out- 
of-state manufacturers for incomplete or 
inaccurate Material Safety Data Sheets 
(MSDS) used by in-state employers. 
Rather, the State would refer the matter 
to the Federal Area Office or other State 
plan in whose jurisdiction the 
manufacturer operates, Similarly, if 
Federal OSHA finds during an 
inspection that an MSDS used by an 
employer is incomplete or inaccurate 
and the manufacturer or supplier is 
located in a State with an approved 
State plan. OSHA would refer the matter 
to. the State plan. OSHA Instruction GPL 
2-2. 380, page 18 (October 22. 1990). 

Out-of-state chemical manufacturers 
and distributors are subject to the 
Federal Hazard Communication 
Standard, or to the State plan standard 
for the State in which they are located. 
Allowing application of the California 
standard out-of-state would mean that 
out-of-state manufacturers’ are subject to 
duplicative regulation. As the Supreme 
Court noted in Code, "the OSH Act as 
a whole evidences Congress' intent to 
avoid subjecting workers and employers 
to duplicadve regulation[-l’’ 505 U.S. at 
100 . 

Based upon the information in the 
record, it is unclear to OSHA whether 
the State, by its incorporation of 
Proposition 65 into the State plan, 
intended to apply Proposition 65 to out- 
of-state employers in their role as 
vendors. On the one hand, a facial 
understanding of the regulatory 
language suggests^ as some commentors 
argue, that the State standard applies 
only to “employers” who expose their 
own “employees.’’ in the employer’s 
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yn --vorkplans, ?o P'npn.sitioa 65 
Chemicals. B CCR ^ 5194(b). 22 CCR 
i 1260 l(c!- On the oLber hand, some 
scatsmenls from Caiifomia agencies, 
esoecially the Altornay Geaerai's 
Statements in the Industrial TmcJc 
,\iSOc!at!on case, appear to endorse the 
ibsa of out-of-state application of the 
State plan. 

Whatever the truth may be about the 
State’s intentions hers, the OSH Act 
c,ces not permit out-of-state enforcement 
cf 3 State’s lav/s under the auspices of 
an aooroved State plan. Therefore. 
Proposition 65 as incorporated into the 
State plan may only be enforced against 
in-State employers. The State may, of 
course, apply its laws to all workplaces 
■.vsthin Cdiifomia, including those 
maintained by manufacturers or 
tiistributors incorporated in other States; 
in that situation, the "out-of-state" 
business also would be an “in-slaie" 
e.mploygr. .Additionally, OSHA is 
addressing oniy the State's authority 
under the State plap. This decision 
[eaves open the possibility that the State 
miay nave other legal authority under 
which it can apply Proposition 63 to 
out-oi-staie businesses. OSHA has no 
authonty to resolve that question, Most 
imuortant, as OSHA has noted 
previously. Proposition 65 applies to 
consumer and environment^ exposures. 
This decision does not affect actions 
brought under these aspects of lha law, 

E. Designated Stale Agency 

Several commentocs addressed the 
issue of whether Proposition 6S'3 
provision for supplemental enforcement 
violates the OSH Act’s criteria for a 
designated State agency. Section 
ia(c]{l) of the OSH Act and regulations 
at 29 CFR § 1902. 3(h| require that a plan 
designate a State agency or agencies as 
the agency or agencies responsible for 
administering the plan throughout the 
State. Although Section 19<]2.3(b)[3) 
allows an agency to delegate its 
authority tluough an interagency 
agreement, the State designee must 
retain legal authority to assure that 
standards and enforcement provided by 
the second agency meet Federal 
affectivsness criteria. 

Commentors raised two issues 
regarding the relation of Proposition 65. 
to these criteria. The first issue involves 
ine diversity of agencies involved in the 
anforcement of Proposition 65, 
including the OEHflA, the State 
.Attorney General and local prosecutors. 
The Proposition 65 ragulations which 
were incorporated into the Caiifomia 
Hazard Communication Standard were 
originally promulgated by OEHHA. The 
Stale Attorney General has interpreted 
Proposition 65 when representing the 


/ Vol. 62. .*^ 0 . 109 / Friday, June 5 


Slate in lawsuits in Sled against it. The 
Attorney General and District Attomevs 
may also initiate enforcement actions 
under Proposition 63. Some 
commentors contend that because these 
agencies may take action indenendently 
of Cal/OSHA. their role does not meet 
the criteria in Section t8(c}(t) of the Act 
and 29 CFR § 1902.3(b). Exs. lS-41, IS- 
88. 18-127. 18-136. 13-164. 18-174, 
18-191, 13-201. 

Some commentors allege that these 
agencies have not issued appropriate 
guidance to employers on complying 
with Proposition 63. For example, 
Ashland Chemical Company comments 
that it sought confirmation from the 
Attorney General that its warnings were 
acceptable under Propc^ition 55 and did 
not receive a reply. Ex. 18-191. 
Commentors have also nointed out that 
Caiifomia agencies have issued 
conflicting interpretations about 
Proposition 65 in its workplace 
application. The Coalition notes that an 
October 1 . 1992 letter from Steve 
Jabionsky. Executive Officer of the Cal/ 
OSHA Standards Board, to OSHA states 
that employers need not rely on 
suppliers in order to comply with 
ProposiUo.! 63 as incorporated into the 
Slats plan. However, the .Attorney 
Gerujral argued in Industrial Truck 
Association. Inc. v. Henry that 
Proposition 65 does apply to out-of-state 
manufacturers who supply their 
products to Caiifomia employers. Ex. 
18-174. 

Some commentors also maintain that 
the private right of action authorized by 
Proposition 65 as included in the 
California Hazard Communication 
Standard violates the requirement fora 
designated agency because the designee 
does not retain authority over private 
enforcement actions. Exs. 18-81. 13-96, 
lfi-121, 16-144, 13-147. 18-130. 18- 
160, 18-164. 18-169. 18-173. 18-174, 
18-191. 18-201, 18-204. These 
commentors assert that the negotiation 
of settlements between plaintiffe and 
employers results in different 
requirements for different employers, so 
that employers cannot be aware in 
advance of the requirements placed 
upon them. According to these 
comments, no California agency has, or 
is willing to exercise, an oversight role 
of private litigation which would 
provide consistent and coherent 
interpretations. Some commentors also 
claim that the absence of a private right 
of action under the Federal OSH Act 
indicates that Congress did not favor 
occupational safety and health 
enfomement by private parties. 
Therefore, according to these 
commentors, OSHA should not approve 
a private right of action in a State plan. 
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Other commentors maiatain that 
nothing in the OSH Act precludes a 
State from allowing private rights of 
enforcement under a Stats plan, and as 
long as the basic plan meets the criteria 
for a designated agency, any additional 
enforcement would oniy increase 
effectiveness. Exs. 13-153, 13-168. 

In response to the comments, the 
State of California (Ex. 22) notes that 
Cal/OSHA remains responsible for the 
administration and enforcement of 
standards set forth in the plan. OEHHA 
does not have authority to make changes 
to the State plan: any chcinge in the 
.^reposition 63 regulations would havo 
to be adopted by the Standards Board. 
On die issue of private litigation, the 
State asserts that since private 
enforcement oniy applies to Proposition 
63, the standard remains as effective as 
the Federal. Cal/OSHA also points out 
that courts have the authority to stay 
litigation of some Proposition 63 
occupational exposure claims, pending 
resolution by Cai/OSH.A of issues 
within its expertise. This has been done 
;ri As You Sowv. Turco Products. The 
State contends that Cal/OSHA should 
not be held responsible for suits of 
private parties or settlements reached 
without court involvemenL 

OSHA finds that neither a distribution, 
of functions among agencies nor private 
rights of action are prohibited under 
State plan previsions. OSHA has 
approved a provision for court 
prosecution of occupational safety and 
health cases by local prosecutors 'under 
the Virginia State plan (see 41 FR 42853; 
September 28. 1976). Although the 
Federal Occupational Safety and Health 
Act does not authorize private 
enforcement. OSHA State plans do not 
operate under a delegation of Federal 
authority but under a system which. - 
allows them to enact and enforce their 
own laws and standards under State 
authority. Therefore, nothing in the Act 
prevents States with approved plans 
from legislating such a supplemental 
private right of action in their own 
programs. In fact, other State plans 
include OSHA-approved provisions for 
private rights of action in cases of 
alleged discrimination against 
employees for exercising their rights 
under the plans. 

In the case of Proposition 65, private 
enforcement is supplemental to, cot a 
substitute for, enforcement by Cal/ 
OSHA. Private enforcement, therefore, 
should not detract from Cai/OSHA’s 
responsibilities to enforce State 
standards. In addition, OSHA notes that 
California is required under Proposition 
97 to “take ail steps cecessary to- . 
prevent withdrawal of approval for the 
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State plan by the Federal government." 
California Labor Cods 4 50.r(d'|, 

However, under the .Act and OSHA 
regulations, the designated agency must 
retain overall authority for 
administration of all aspects of the State 
plan. Slate designees are required to 
take appropriate and necessary 
administrative, legislative or judicial 
action to correct any deficiencies in 
their enforcement programs resulting 
from adverse administrative or judicial 
determinations. See 29 CFR 
§ 1902.37;bj(L4],) Therefore, OSHA 
expects Cai/OSHA to ensure that 
enforcement of the standard remains at 
least as eifecdva as >he Federal Hazard 
Communication Standard and 
consistent with the conditions under 
which the standard is Federally 
approved by taking appropriate action 
when necessary to address adverse court 
decisicns in private party suits, Ca!/ 
OSHA enforcement actions or State 
Attorney General or local prosecutors’ 
actions. Failure to pursue aecessary 
remedies would result in OSHA's 
reconsideration of its approval of the 
standard. 

F. Exemption fat Public Sector 
Smptayers 

Section I8(c)(6l of the Act and 
regulations at 29 CFR § 1902,3(1) require 
that a State plan must, to the e.xtsnt 
permitted by its constitutional law. 
establish and maintain an effective and 
comprehensive occupational safety and 
health program applicable to all 
etnplovess of public agencies of the 
State and its political subdivisions, 
which is as effective as the .standards 
contained in the plan. 

The Coalition asserts that the 
exemption of public sector agencies 
horn providing Proposition 6S warnings 
violates this criterion, Ex. 18-174. In its 
response, the State of California 
maintains that since State and local 
government employees are covered by 
the other hazard communication 
provisions, their lack of coverage under 
the supplemental provisions should no*, 
pose a pnabiem. The State also notes 
ihat government employees would 
receive warnings from other businesses 
which supply products to public 
agencies. Cn addition, the Slats contends 
that because government officials are 
accountable to the public in other ways, 
it is not necessary for them to be subject 
to the requirements of Proposition 65 as 
well. Ex. 22, 

The basic warning requirements of the 
Hazard Communication Standard and 
Cal/OSHA’s enforcement of the 
standard do apply to public sector 
employers. As discussed below, the 
chemicals covered by, and the warning 
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requirements of. Proposition 65 do aot 
differ significantly Srom, and thus are 
not significantly more protective than, 
California’s other hazard 
communication requirements. _ 
Nlcrcover, because compliance with 
Preposition 65 can be achieved via use 
of the measures provided in the CaU 
OSILA or Federal Hazard 
Communication Standard (see Section 
111.3.2), public ^ctor amoloyers will, in 
fact, be in compliance with Proposition 
65 for all substances covered by the 
general California standard if they 
comply with the general standard. .As a 
practical matter, this .means that public 
sector employers will only be exempt 
from Proposition 65 warning 
requirements relating to a few 
substances (e.g. aflaloxins. discussed in 
Section I1I-B.3. below). Therefore. OSHA 
finds that California’s protection of 
these employees is as effective as its 
pfcteciioa of private sector employees, 
meeting the criterion la section ia(c)(6) 
of the .Act. 

OSHA has never required States to 
use the same enforcement methods in 
the public sector as they do in the 
private sector. Nevada, among other 
States, imposes penaicies upon public 
sector employers only for serious 
violations. 46 FR 42843 (August 25. 
1981). California itself does not have 
financial penalties for public sector 
employers. See California Labor Code 
§ 6434. OSHA also has approved other 
Slate plans which lack public sector 
penalties. E.g. 44 FR 44 28327 (May IS, 
1979) (Maryland). Therefore. OSHA 
finds that the exemption of public 
agencies from suits under Proposition 
63 is not in violation of OSHA 
requirements for public sector programs, 
particularly as public sector employers 
are subject to enforcement actions by 
Cal/OSHA for non-compliance with the 
general State Hazard Communication 
Standard. In addition. Federal 
requirements which would force a State 
to submit to private suit raise issues 
under the Eleventh Amendrasnl. See 
SeminoJe Tribe of Florida v. Florida. 
lies. 011114(19961. 
ni. Summary and Explanation of 
Remaining Issues Under Seef/on 18 

In this Section. OSHA will analyze 
the remaining issues, which involve 
combined legal and factual questions 
arising under the various provisions of 
Section 13(cJ(2). Initially, OSHA notes 
that although many comments assume 
significant differences between the 
substantive provisions of Proposition 65 
and the Federal standard. OSHA’s 
detailed analysis of the California 
regulations and the record discloses that 
most of these alleged difierences do not. 
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in fact, exist. ’.Vith i few ^xcjptior.s. 
Proposition 53 xnd the Federal standa:.-! 
cover the same chemicais .and the sejne 
concentrations of cherracais. See 
Section 

Whenever chemicals are covered 'oy 
both Proposition 65 and the Federal 
standard, they will be covered by the 
general State standard. In that situation, 
employers must comply with tha State 
standard’s general ji-e. non-Procositioa 
65) haz.^rd co.mmunication. 
requirements, which are virtually 
identical to the Federal standard's 
requirements. In those reiaciveiy few 
cases where a chemical is not covered 
by Federal or State hazard 
communication requirements, 
businesses can comply with Propositicn 
65’5 occupational aspects by aooiying 
Federal hazard communication nediods 
to those chemicals- Consequently, 
Proposition 33, in practice, should 
impose only minor additional 
requirements. See Section [11.3.3. 

Procedurally. there are several 
differences between the Federal and 
State standards. Most obviously, the 
State standard provides for 
supplemental enforcement by private 
parties; the Federal standard does not. 
OSHA concludes, however, that these 
procedural differences do not require 
rejection of the California standard. See 
Section III.S.5. 

Accordingly, and as set forth below, 
OSHA is approving the California 
standard, including Proposition 83. This 
approval, though, in contingent upon 
OSHA’s understanding of Proposition 
65's compliance provisions and the 
conclusion chat cHe State cannot apply 
Proposition 83 to out-of-state businesses 
under the auspices of the State plan. 
OSHA also expects Cal/OSH.A to 
exercise its role as the designated State 
agency to ensure that Proposition 85’s 
enforcement comports with these 
understandings and does not result in a 
less effective standard. 

A. Compelling Local Conditions 
1. Overview 

As outlined in Section II.B, OSHA's 
analysis under the product clause first 
requires it to consider whether 
"compelling local conditions” support 
the California standard. OSHA finds 
that the State plan requirements 
presently under review, including the 
general California Hazard 
Commumcation Standard and the 
occupational aspects of Proposition 65. 
are justified by compeiling local health 
and safety concerns. 

When. Proposition 65 was adopted by 
the voters of the State of California in 
1986. the law’s public-health objectives 
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v/ore succinctly set forth in the ballot 
•nitiative and in die law's preamble, 
svfaich found that the “lives of innocent 
peoole are being jeopardized” by the 
lack of information about toxins: that 
"hazardous chemicals pose a serious 
hixeat to their well-being;” and that 
conventional enforcement efforts by 
ouoHc agencies "have failed to provide 
mem with adequate protection." Ex. 22, 
.Attachment 3. 

•'.Right to know" laws like Proposition 
65 promote the general public’s 
xnowiedge about safety and health 
issues. By ensuring that people have 
information about hazards and risks 
associated with chemicals, these laws 
allow workers and other persons to 
orotect themselves against hazardous 
excosures and resulting illnesses. Right- 
tc-tnow laws also encourage the market 
to reformulate hazardous products to 
reduce or eliminate the risks associated 
with a product’s use. Absent access to 
relevant information about chemical 
hazards and risks, workers cannot 
protect themselves or the public at large 
from potentially devastating exposures. 

Access by workers and their 
representatives to information about 
toxic substances in the workplace is an 
issue recognized by OSH*'\, by Congress, 
and generally by the occupational safety 
and health community as a central 
element in any effort to provide for safe 
and healthful workplaces throughout 
the nation. Congress included in 
OSHA’s standard-setting authority an 
explicit requirement to “presenbe the 
use of labels or other appropriate forms 
of warning” for the protection of 
workers from the hazards of chemicals 
in their workplaces. 29 U.S.C. 

3t3o5(b](7). In promulgating the Federal 
HCS in 1983. OSHA extensively 
reviewed available statistics and 
documented an unacceptably high 
incidence of chemically-related 
illnesses and injuries. 48 FR S3232 
(1983). OSHA also found— with 
substantial support not only from • . 
workers, other government agencies and 
public interest groups, but from many 
industry members and trade 
associations — that implementation of 
appropriate hazard communication in 
the nation’s workplaces “would serve to 
decrease the number of such incidents 
by providing employees with the 
information they need to help protect 
themselves, and ensure that their 
employers axe providing them with the 
proper protection.” Id. The crucial 
importance of hazard communication 
was well-recognized in OSHA’s 1989 
Safety and Health Program Management 
Guidelines, which provide that one of 
the cornerstones of effective protection 
of worker safety and health is ensuring 


that workers have adequate information 
to protect themselves and others: 

The commiunent and cooperation of 
employees in preventing and controUing 
exposure to hazards is critical, not only for 
their own safety and health but for that of 
others as well. That commitment and 
cooperation depends on their understanding 
what hazards they may be exposed to. why 
the hazards pose a threat, and how they can 
protect themselves and others hom the 
hazards. 

See 59 FR 3904. 

Right-to-know laws also enhance the 
ability of the public and individuals to 
ensure that their government (Federal, 
State Of local) acts appropriately to 
protect their interests. Committee on 
Risk Perception and Communication. 
National Research CQ iinr.il ,'’ Improving 
Risk Communication 111 (National 
Academy Press. 1989J (“[a] central 
premise of democratic government — the 
existence of an informed electorate — 
implies a free flow of information”). By 
enacting Proposition 65. the voters 
sought to exercise their ri gh t and 
responsibility to oversee the functioning 
of their govemmenL Thus, the 
principles which led California voters to 
enact Proposition 65 in 1986 — the 
perceived threat to the ‘‘lives of 
innocent people” and their well-being, 
the lack of information about hazardous 
chemicals, and the failure of 
“conventional enforcement efforts by 
public agencies” (Ex. 22. Attachment 
B) — are widely known and accepted. 

One factor OSHA has historically 
considered in determining whether a 
State’s interest is a compelling one is 
the extent to which the industrial 
hazard sought to be addressed is 
prevalent within the State. Here, the 
standard at issue relates not to a 
particular trade but to the tmzard posed 
by toxic chemicals used throughout 
industry. Although the commentors 
raise some arguments against a finding 
of compelling local conditions (see 
discussion in Section III.A.2 and 
discussion below), none question the 
State's interest in hazard 
communication or the extent of 
hazardous exposures in California. 
Moreover, it is obvious that California, 
with an economy larger than that of 
most of the world’s nations, has within 
its jurisdiction a significant portion of 
the toxic exposures occurring daily in 
the United States. See also 48 FR 8610 
(decision approving California ethylene 
dibromide standard and noting extent of 
relevant exposure within State). The 
number of out-of-state businesses 


*The National Research Council comprises 
councils of the National Academy of Sciences, (he 
National Academy of Ei^neering. and the Institute 
of Medicine. 


responding to OSHA’s request for 
comments, and the volume of chemical 
shipments to California suggested in 
their submissions, also attest to the 
number of occupational chemical 
exposures likely to occur within the 
State. 

California's interest in protecting the 
public’s “right to know” is particuiariv 
compelling here because it is acting not 
only to protect the general public health 
and safety, but to protect the rights of 
individual citizens to make informed 
decisions about matters affecting their 
own health and welfare. Just as a patient 
has the right to consent to, or refuse, 
medical treatment, see Cruzan v. 
Director. Missouri Dep't of Health, 497 

U. S. 261. 269 1990} citing Schloendorff 

V. Society of New York Hospital. 105 N. 
E. 92, 93 (1914) (“Every human being of 
adult years and sound mind has a right 
to determine what shall be done with 
his own body”), so. more generally, 
persons have a right to understand the 
hazards to which they are exposed and 
determine whether they wish to take 
any risk involved. 

Dormant commerce clause case law 
also supports OSHA’s analysis. As 
OSHA discussed in Section III. A., there 
is 00 evidence that the California voters 
harbored any intent to discriminate 
against oul-of-state employers or 
manufacturers: to the contrary, the law 
on its face is fully applicable to ail 
private sector businesses which meet 
the ten-employee size limit. Instead. 
California voters appear to have been 
exclusively concerned with public 
health and safety, which undeniably 
constitutes a ’Tegitlmate” or 
“compelling” objective within the 
meaning of dormant commerce clause 
decisions. See, e.g. Kleenwell Biohazard 
Waste V, Nelson. 48 F.3d 391, 397 (9th 
Cir. 1995) (“(riegulations that touch on 
safety'are those that the Court has been 
most reluctant to invalidate”), citing 
Raymond Motor Trans. Co. v. Rice, 434 
U.S. 429 (1978): see generally Goehring 
v. Brophy. 94 F.3d 1294, 1300 (9th Cir. 
1996) (“Public health and well-being 
have been recognized as compelling 
governmental interests in a variety of 
contexts”). Consequently, under the 
dormant commerce clause, California’s 
non-discriminatory intent would lead 
the courts to uphold Proposition 65, 

Finally, the primary difference 
between the California and Federal 
standards is the California standard's 
incorporation of Proposition 65’s 
provision for citizen enforcement of 
disclosure laws to augment the scarce 
resources available to regulatory 
agencies and public prosecutors. Thus. 
California may reasonably conclude that 
enactment of Proposition 65 should lead 
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to .Tiore effective enforcement of the 
measures prescribed in the Federal 
standard and improved dissemination of 
information about hazardous chemicais. 
(By way of example, in Section III.B.o, 
OSHA discusses an instance in which 
an employer who was not in compliance 
with the general California (or Federal) 
standard was brought into compliance 
as a result of a private enforcement 
action.) This additional enforcement 
mechanism also is entirely consistent 
'.vith the employee-protection concerns 
that motivated Congress in 1970 and 
that remain relevant today. In 1970, 
Congress found safely and health 
inspectors in “critically short supplyt-l” 
Legislative History at 161. Today, there 
are two thousand Federal and State plan 
insoectors. who must cover more than 
six million workplaces. Neither OSHA 
nor Cal/OSHA has “the resources to 
find evsry violation of every law," 
Carnation Co. v. Sec'y., 641 F.2d 301. 
305 (9th Cir, 1931). 

OSHA emphasizes that private suits 
under Proposition 63 form a 
supplement, not a substitute, to 
conventional enforcement of the State's 
Hazard Communication Standard 
already being provided by Cal/OSHA. 
Indeed, the California standard reflects 
OSHA's previous findings in its hazard 
communication rulemakings because 
the primary focus of the State standard 
is a close adaptation of the Federal 
standard. Under the applicable 
regulations, compliance with the 
measures prescribed by the Federal 
standard is an acceptable means of 
compliance with Proposition 6S, See 
Section Accordingly, the State’s 

further incorporation of Proposition 65 
into the standard simply provides a 
supplemental method of ensuring that 
the standard, as a whole, functions 
effectively. 

Other State plans approved by OSHA 
contain private rights of action intended 
to supplement the anti-discrimination 
provisions of the State plan. North 
Carolina Code §95-243: California 
Labor Code § 98.7(f). Whether such 
supplements are a useful or appropriate 
addition to State plan authority is a 
matter for the State to decide. In the 
present case, OSHA accepts the 
judgment of California voters that 
compelling local conditions justify the 
inclusion of Proposition 85's additional 
enforcement remedies into the State 
plan. 

It is true, as several industry 
commentors point out, that the Federal 
OSH Act contains no private rights of 
action or citizen suit provisions. Exs. 
13-41. 58. 65, 96, 139, 150. 160, 162. 
165. As OSHA explained in Section LA, 
however, the OSH Act specifically 


allows States to adopt and enforce 
standards and enforcement procedures 
which are more stringent in protecting 
worker safety and 'neaith than those of 
Federal OSHA. The OSH Act. therefore, 
does not bar the States from adopting 
supplemental enforcement mechanisms. 

.\s OSHA noted at the outset, the 
voters of California have a compelling 
interest in protecting their right to 
information about possible risks to their 
safety and health. Id.; compare C d- A 
Carbone v. Town of Clarkstown, 511 
U S. 383. 409 (1994) (rejecting a 
discriminatory town regulation 
governing solid waste disposal because 
the town had “any number of 
nondiscriminatory alternatives • • * 
[including] uniform safety regulations 
enacted without the object to 
discriminate"). There is no indication in 
the statutory language of Section 
18 (c)( 2 ) or the legislative history of the 
Act that Congress intended to bar a 
Slate's voters from determining how to 
best protect their right to make informed 
decisions. Rather, the limited legislative 
history shows that Congress simply 
wanted “to prevent Slates from making 
unreasonable limitations(.r' Legislative 
History at 501 (statement of Senator 
Saxbe). 

2. Commentor Rebuttal Arguments 
As discussed in Sections II.B and O.C. 
OSHA will presume in the absence of 
evidence to the contrary that a State's 
law enacted to foster its workers' safety 
and health meets the product clause's 
requirement for compelling local 
conditions. Industry commentors raised 
two arguments to rebut the idea that 
Proposition 85 is supported by 
compelling local conditions. First, as 
OSHA outlined and rejected in Section 
II.B. industry commentors have alleged 
that California must establish conditions 
unique to California in order to support 
approval of the standard. Second, the 
commentors also assert that the State's 
failure to apply Proposition 65 to public 
sector employers (and small businesses) 
constitutes evidence that Califocnia has 
no compelling local need for 
Proposition 65. B.g.. Exs. 18-150. 18- 
174. Organization Resource Counselors 
(ORC) (Ex. 18—150) states that these 
exemptions effectively exclude 50% of 
California employees from coverage. 
California, in response, says that “while 
the. exemption for small businesses may 
cover a large number of businesses, such 
businesses are responsible for a 
relatively small share of the handling of 
hazardous chemicals." Ex. 22. pages 
11 - 12 . California maintains that ^e law 
applies "to the big businesses that 
produce more than 90% of all 
hazardous waste in California." Id., 


citing Proposition 55 oailoi drgu.-ner.t, 
.Attachment B to Exhibit 22. 

Proposition 65's exemptions do not 
provide evidence of discriminator/ 
intent, and do not undermine 
California's putative interest in 
protecting its workers' safety and health. 
The exemption for businesses 
employing ten persons or fewer applies 
to all such businesses, regardless of 
whether they are located inside or 
outside of the State. Moreover, even 
assuming that ORC has correctly 
estimated the percentage of employees 
covered, its comment does not address 
the percentage of employees exposed to 
covered chemicais. No inference, then, 
can be drawn regarding the intent of 
California’s voters in passing 
Proposition 63, or the effect of the 
exemptions. 

Finally, as outlined in Section C, 
there are, in fact, few differences 
between the occupational aspects of 
Proposition 65 and the Federal or 
general State standard. As a practical 
matter, the effect of the public sector 
and small business exemptions is to free 
these entities from the threat of 
supplemental enforcement. OSHA 
concludes that it is within the voters' 
discretion to conclude that small 
businesses should not be subject to the 
penalties available under Proposition 
65, Employees working for these 
businesses will still be protected by the 
general California standard. 

B. Bemaining Sectior: I8(cl(2l Issues 
1. Overview 

The following sections of OSHA's 
decision analyze the remaining issues 
arising under Section ia(c)(2) of the Act: 
whether the California standard is at 
least as effective as the Federal 
standard, and whether the California 
standard Imposes an undue burden 
upon commerce. 

Commentors have argued that the 
Proposition 65 components of the 
California standard require warnings for 
chemicals not covered by the Federal 
Hazard Communication Standard and 
that Proposition 65's warning 
requirements are in addition to those 
required by the Federal standard. 

Secdon II.B. 2 addresses OSHA's reasons 
for concluding that use of the measures 
prescribed by the Federal or general 
California Hazard Communication 
Standard will consdtute compliance 
with Proposition 65. Section 111.3.3 
discusses coverage issues. First. OSHA 
addresses its reasons for concluding that 
almost all of the chemicals and 
concentrations of chemicals covered by 
Proposition 65 are covered by the 
Federal standard as well. Second, the 


332 


Federal Register / Voi. 62, No. 109 / Friday, June 6, 1997 / Notices 31171 


(decision addresses Proposition 65's 
-pplicability to California 
m^ufacturers other than chemical 
pjar.Lifacturers. Section III.B.4 discusses 
substantive differences between the 
federal and general California hazard 
com.aiunication standards, including the 
argument by some commentors that the 
(faiifornia standard does not protect 
trade secrets as effectively as the Federal 
standard. Section !II.3.5 discusses 
ProDOsition 85's supplemental 
enforcement provision. 

2 . Susinesses Can Comply With 
proposition 65 by Using Methods 
prescribed by the Federal Hazard 
Communication Standard 

.\lthough there are minor differences, 
discussed in the next section, between 
the coverage of the Proposition 65 
elements of the State plan and the 
Federal standard, the requirements for 
compliance are the same. Some 
commentors have argued that the 
proposition 65 elements of the 
California standard require businesses 
to provide warnings which are not 
required by the Federal Hazard 
Communication Standard. The 
particular focus of these comments is 
upon the possibility that Proposition 83 
requires a “safe harbor" label where the 
Federal standard would not. or where 
the Federal standard would require only 
Material Safety Data Sheet. E.g. Exs. 18- 

3, 18-149, 13-162. 

Other commentors point out that the 
California standard, as discussed in 
Section 111. permits businesses to 
comply with Proposition 63 by 
complying with the general State or 
Federal standards. Exs. 18-61, 18-143, 
18-135. OSHA agrees with the latter 
commentors and is noting this 
understanding as a basis for its approval 
of the standard. OSHA's analysis of the 
California standard is as follows. 

Section 5194(b)(6) of the standard, 8 
CCR § 5194(b)(6), incorporates 
Proposition 65 and outlines the various 
permutations possible between the 
remainder of the California standard 
and its Proposition 65 elements. 
.\dmitt8dly. Section 5194(b)(6) is not a 
model of clarity. As OSHA’s analysis of 
the regulations shows (see below), 
however, when a chemical is covered 
solely by the Proposition 65 list, 
businesses may comply with 
Proposition 65 by complying with the 
Federal Hazard Communication 
Standard. And when a chemical is 
covered both by Proposition 65 and the 
general State standard, businesses must 
comply with Proposition 65 by 
complying with the general State 
standard, which is virtually identical to 
the Federal Hazard Communication 


Standard. (For the minor differences, 
see Sections I1I.B.3 and 4.) 

Section 5 ig4(b)(6) divides exposures 
into three types: 

(1) Section 5194(b)(6)(B) covers 
exposures to chemicals which appear on 
the Proposition 65 list and which are 
subject to general State hazard 
communication requirements, for these 
exposures, businesses must comply 
with the general State hazard 
communication requirements. 

(2) Section 3194(b)(6)(C) covers 
exposures to chemicals which appear on 
the Proposition 65 list but which would 
not otherwise be subject to general State 
hazard communication requirements. 

For these exposures, businesses have a 
choice between several alternative 
methods of compliance, one of which is 
compliance with the information, 
training and labeling requirements of 
the Federal Hazard Communication 
Standard. 

(3) Section 5194(b)(6)(D) covers 
exposures to chemicals which do not 
appear on the Proposition 65 list. These 
exposures are not relevant to OSHA's 
analysis here. 

As a practical matter, almost all 
chemicals covered by Proposition 65 
will be covered by the Federal and 
general State hazard communication 
requirements and. therefore, will be 
subject to Section 5194(b)(6)(B). For 
these exposures, compliance with 
subsections (d) through (k) of the 
California standard (8 CCR §§5194 (d)- 
(k)) is “deemed compliance with the 
Act.” 8 CCR § 3194(b)(6)(B). With some 
slight vahations discussed elsewhere in 
this decision (see Section lll.B.4). 
Sections S194(d) through (1) track the 
provisions of the Federal Hazard 
Communication standard at 29 CFR 
§ I910.1200(d)-(1). Section 5194(k) sets 
forth Sve appendices. Appendices A-D 
appear to be identical to Appendices A- 
D to 29 CFR § 1910.1200. the Federal 
standard."* 

In those rare situations involving 
exposures to chemicals which appear on 
the Proposition 65 list but wbicb are not 
covered by the Federal or general Slate 
standards. Section 5194Cb)(6)(C) will 
govern. Under that regulation, 
employers must provide “a warning to 
employees in compliance with 


"’Thera is no Section S194(j). Appendix E 
consists of Proposition 63 regulations from Title 22 
of the California Code of Regulations, which ' ' are 
printed in this Appendix because they provide 
ferms and provisions re/erred to in subsection fb/fS/ 
(emphasis added). Appendix E also includes all of 
the regulations goveroing warnings for consumer 
and environmental exposures. 22 CCR §$ 1260l(b9, 
(d). OSHA interprets the California standard to 
include these provisions solely for the purpose of 
providing easy access to code sections referenced in 
the Standard. 


California Code of Regulations Title 22 
(22 CCR) Section 12601(c)’' (the OEHHA 
regulations implementing Proposition 
65) or comply with the requirements of 
Sections 3194(d}-{k). 8 CCR 
§§ 5I94Cb)(6l{C). Under Section 
12601(ci, compliance with Proposition 
65 can be achieved via compliance with 
the Federal (or, if the business so 
chooses, the general State) Hazard 
Communication Standard. 22 CCR 
§ 12601(C][l)(c). 

Section 12601(c) begins with the 
statement; 

Warnings for occupational exposures 
which include the methods of 
transmission and the warning messages 
as specified by this subdivision shall be 
deemed clear and reasonable. 

The remainder of Section 12601 (c) 
sets forth three alternative methods of 
providing acceptable warnings: 

1. The business may place on the 
product's or substance's label a warning 
which complies with the criteria for 
consumer product wsimings (see 22 CCR 
§§ 12601 (b)(1)(A). (b) (3)-(4). (c)(1)(A), 
(c)(2)!; or 

2. The business may post a clear and 
conspicuous workplace sign [see 22 
CCR§§1260l(c)(l)(B)!:or 

3. The business may comply with the 
information, training, and labeling 
requirements of the Federal Hazard 
Communication Standard, the California 
Hazard Communication Standard, or (in 
cases involving pesticides) California’s 
Pesticides and Worker Safety 
requirements [see 22 CCR 
§12601(c)(l)(C)|. 

Except in the case of pesticides 
(discussed in Section ni.B. 3), then, . 
Section 12601(c) provides that 
compliance with the measures provided 
by the Federal Hazard Communication 
Standard constitutes compliance with 
Proposition 65. 

Although California's statements 
about the proper interpretation of its " 
standard have been ambiguous, OSHA 
believes the foregoing understanding is 
consistent with the State’s 
interpretations. In its February 16, 1996 
submission (Ex. 6), Cal/OSHA (on 
behalf of itself. OEHHA and the 
Attorney General), stated that; 

[Tjhe CaJ-HCS allows compliance to be 
achieved either through compliance with 
subsections (d) through (k) of the HCS. or. 
where the HCS would not require a warning, 
either through the methods set forth in 
subsections (d) through (k) or the alternative 
warning methods in 22 CCR § 12601 (c). 

Under the "HCS Method," “a company 
may simply give the Proposition 65 
warning through a method that 
complies with the HCS." Ex. 6, page 6; 
see also Ex. 6, pages 7—9; Ex. 18— 174A. 
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Avtackrrent 3. pai^e 35 (Letter from 
California DGSH to parties .n .-I Y5 v. 
Tarco], Such methods generally would 
include providing relavacil material 
safety data sheets, labels, and (for 
employers) training- Similarly, 

CaIifom.ia states that if a business 
chooses to comply with Section 
12601(c!. 

§ 1260i(c) itself refers back to the HCS 
warning methods by providing that 
compliance may be achieved through ‘a 
warning to the exposed employee about the 
chemical in question that fully complies with 
all inforaiation. training and labeling 
requirements of the Federal Hazard 
Communication Standard" ’ ’ ’.However, 
the regulation does not provide specific safe 
harbor warning language where the HCS 
method Is used Ic give the warning. 

Ex. 6, page 11; see also Cai/'CSKA 
Eniorcsment Directive, Policy and 
Procedure C— 43. Simiiaxiy, Section 
3194(b)(6)(E) provide-s that compliance 
with the Federal Hazard 
Communication Standard "shall be 
deemed a defense" in any enforcement 
action brought under Proposition 55. 

Id., incorporating 32 CCR 
§1260i:Cl{l!Cc). 

Califcraia does point out that while 
the language of any "hazard warning" 
"need satisfy only the more general 
standard of § ol94(cj‘'— i.e. "Any words, 
pictures, symbols orcombualion 
thereof appearing on a label or other 
appropriate form of warning which 
convey the health hazards and physical 
hazards of the subscancefsj In the 
Gontainsr(s) — such a warning must be 
"clear and reasonable" to meet the 
requirements of Proposition 65. See Ex. 

8 page di see also 29 CFR 
§1910.1200(c;. 

One commentor, Dow Chemicai (Ex. 
18-162, page 9). seizes upon a similar 
statement by OEHHA in its 
promulgation of 22 CCR § 12601(c) (see 
Ex. 1S-174A. Attachment 2 at page 37) 
to argue that California will aot, in fact, 
recognize compUance with the Federal 
standard as compUance with 
Proposition 63. In its statement 
however. OEHHA’s focus was upon the 
fact that the Federal standard requires 
only an "appropriate'' warning and does 
cot prescribe specific warning 
language; " thus. OEHHA believed that 
California would have to independently 
evaluate Federal label or MSDS 
warnings to dstenni-ne if they were 
"clear and reasonable’’ in accordance 

■ ' OEHHA also noted ihat there mi^ht be 
situatioDs in which the federal standard would not 
apply to particular employees, but Praposition 65 
would. OEHHA did not wani Section l26Qi(c) to 
be understood to relieve businesses of th* duty of 
providing warnings to these additional employees. 
Lx. 13-174A. .Attachment 2 at page 37. 


with Proposition SB’s rsquireroents. In 
OSHA's view. Dow's comment misses a 
central point. The Federal standard does 
not prescribe specific warning language. 
That feet, however, is not a license for 
businesses to create unclear or 
unreasonable warnings. .An unclear or 
unreasonable warni ng would not meet 
Federal requirements. Thus, there is no 
substantive distinction between the 
Proposition 65'3 requirement of a "clear 
and reasonable” warning and the 
Federal (and State) requirement of an 
"appropriate" warning. Compliance 
with the Federal standard, then, 
constitutes compliance with the 
Proposition $5.’2 As stated previously, 
however, in most cases chemicals on the 
Proposition 65 list will he subject to the 
general State Hazard Communication 
Standard and, therefore, employers will 
have to comply with the State standard. 
No commentor has pointed to any 
sigiiificant differences between the 
labeling and MSDS requirements of the 
two standards. Comoare 29 CFR 
§§ 1910.1200 (n-{g) with 8 CCR §§5194 
(n-{g); see also discussion of '.rade 
secrets {California requirement of CAS 
numbers) m Section rn.B.4. Proposition 
65. therefore, does not undermine 
effectiveness or result ia an undue 
burden on commerce.'^ 

3. Comparison of Coverage L'cder 
Federal Standard and Proposition 65 

Overview; OSHA has identified tiuse 
general areas in which he California 
standard, including Proposition 65. 
differs from the Federal standard. In 
.sections three hrough five, OSHA will 
discuss these differences and analyze 
hem in light of the requirements of 
Section 18 of the OSH Act. 

Before proceeding to hese 
differences, however, it is important to 
recognize he overall similarities 
between he State and Federal 

For ex3mpl«. it appear? that several businesses 
have been su^ because the warnings they provided 
were phrased in "and/or" terms and. thus, did not 
specify whether the chemical involved was a 
carcinogen or a reproductive toxicant. S.g. £x. ts- 
39. An "and/or" warning also would fail to meet 
the raquiremsnU of the Federal standard because it 
does not "convey the specific physical and health 
hazardlslli" 29 CFS J I9l0.l2e0(el {emphasis 
added}. 

Assuming, for purposes of argument, that the 
California standard did requite businesses to add a 
consumer “safe harbor" label warning to a product 
for which the Federal standard would require only 
an MSDS. OSHA fines that such a .'eqitiremeni 
neither undermines eflectiveness nor constitutes a 
violation of the product clause. Although some 
commenlors asserted that these labels result in 
"over warning." the record centains no copies of 
labels which would undermine the effectiveness of 
the Federal Kandard and there is no avidenca 
demonstrating the burden on commerce which has 
resulted. Most of the cotnmentors’ complaints, in 
any ease, focus on tbs requirements imposed by 
voluntary settlements, a subject we discuss below. 


standards, in paxticaiar, many 
commenlors maintain that the 
chemicals and concentrahons of 
chemicals covered by Proposition 63 
and the Federal standard differ 
significantly. See, for example, £«, 

153, 18-134. 18-162, :3-134, I 3 -I 63 
13-1 66- This is understandable, 
particularly la light of the .hct that the 
California standard's incorporation of 
Proposition 63 specifically provides fof 
■'Exposures Subject to Proposition 65 
Only." 3 CCR § 3194[b)(6KB). However, 
once the Federal and State standards axe 
analyzed, it becomes apparent that they 
are. in fact, quite similar. Most 
important, both standards require 
appropriate warnings whenever there is 
tellable scientific evidence to support 
the view that a particular chemical is 
hazardous. .\s a consequence, both 
standards, with a tew excephans, cover 
the same chemicals and concentrations 
of chemicals. 

Under the Federal standard, covered 
businesses must take aopropriate steps 
to communicate possible chemical 
health hazards [including carciacgeca 
and reproductive toxins) whenever 

a. A chemical appears on cenain "floor" 
■isis referenced in the siandard; or 

b. "There is statistically sigiuficanx 
evidence based on at least one study 
conducted in accordance with established 
scientific principles that acute or chronic 
neailh effects may occur in exposed 
employees’' [see 29 CFR § l910.120Q(c)] 


See 29 CFR § 1910.1200(c), (d) (3)-(4). 
Tliff general California standard is 
equally specific. 8 CCR §§ 3194(c), (d) 
;3}-(4). Accordingly. Federal and State 
hazard communicatioa coverage is not 
limited to specific lists of chemicals but 
is broad and flexible enough to take into 
account any chemical which, whether 
listed or aot. meets the "one study” test. 

Proposition 55 relies upon a list of 
chemicals. The Proposition 65 ‘Tisi” is 
based in part upon the "floor" lists used 
in the Federal standard and in part upon 
the State’s evaluation of scientific 
evidence. See generally California 
Health and Welfare Cod© §§ 25249.3 (a)- 
(b). 


Much of the confusion in the 


comments over the chemical coverage 
issue appears to reflect an undue focus 
upon comparing the floor lists 
referenced in the Federal standard with 
the Proposition 63 list.'-* Although there 


“Theexistenca of ihs Pcoposition 63 list 
represents another difference between the 
California and Federal standard, but the list itself 
does not violate the product clause. There is no^ 
evidence that Caiifomia's preparation of a list of 
hazardous chemicals results in a less effective 
standard or imposes a burden upon commerce. 
Indeed, the list as a supplement to the gensral 
hazard communication requirements should banettt 
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is 2 great deal of overlap between these 
federal and Proposition 65 lists, 
p.-goccupation with Liera overlooks the 
fact that even if a cbemical is not on the 
federal floor list, it must be classified as 
a hazardous chemical under the Federal 
itandard if there is at least one 
actentificaily valid study to support a 
hading hat the chereical poses a health 
hazard to employees. Similarly, 
chemicals are placed on the Proposition 
65 list only after a finding by the State 
for anotaer Federal agency) that valid 
scientific evidence supports their 
classification as a carcinogen or 
-gproductive hazard.'^ 

Proposition 65 requires the California 
Governor to compose (and regularly 
update) a list of chemicals known to be 
carcinogens or reproductive toxins. The 
statute established four mechanisms for 
including a particular chemical on this 
list. First. Proposition 65 created an 
initial list, which consisted of chemicals 
automatically included by virtue of their 
recognition as carcinogens or 
reproductive toxins by the International 
.Agency for Research on Cancer (lARC) 
or See California Health and 

Safety Code § 25249. 3{a). incorporating 
California Labor Code §§ 6382 (bj(l), (dl: 
see also AFL~CIO v. Deukmejian, Mo. 
C0Q2364 (California Court of Appeals, 
1989]. As the court la AFt-ClO 
recognized, the initial Proposition 6S 
list simply mhrored the Federal floor 
listing references to carcinogeas 
identified by the National Toxicology 
Pro^am (NTT) or lARC and to 
carcinogetis or reproductive toxins 
otherwise covered by QSHA {under 29 
CFR Part 1910 subpart Z). 5ee 29 CFR 


both woriian and busiossMS by providing anoiber. 
csmpcehonsivo resource for obuiaing inlarmaiioa 
dsout certain substaaces. 

for example. Dow Chaisicai Company cicee 
iineen subeUuicee which, it states, "ue UMted «• 
cucinogens by ?rop. es b«it are act similarly 
classified by 0SHA;NTP/IA«CI.1" Ex 18-182. page 
14 footnote S. Although it is aot entirely clear, this 
statement suggests that Dow belisvaa haurd 
commumcaiion about cancer risk is uonedasaary 
unleaa e chemical U spacificaily recognized as e 
carcinogen by L\£.C. NT? or an OSHA standard. 
This focus misses the “one study" ret^uireneac of 
Section I9ta.l200(c). The (law in Dow’s analysis is 
apparent when at least one of its sample chemicais. 
capun. is considmd. Captaa's primary use is as a 
pesticide and that use generally would be regulated 
by the U.S. EavlioomenCal Protection Agency rather 
tlian OSfdA. See OSHA’s 1994 preambie to the 
Hazard Conununicatioa Standard. S9 FR 8128. page 
dl43 [February 9. 19941. OSHA. however, would 
regulate the manufacture and formulation of captan 
and its noa-pesticidal uses and recognized the 
pussibiUty that it is a carcinogen iu its 1992 
proposed rule on air contaminants, noting that 
animal studies have been contradictory but that 
"high doses caused significant inddeaces of 
cancer its mice. Sae 57 FR 26032 (Jana 12. 1992). 
Thus, there appears to be '’statistically significant . 
.evidence based on at least one study" that captan 
is a carcinogen and subject lo OSHA hazard 
communication requirements. 
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§§ 191Q.l200(dj (3M4) and Appendix 
A. Consequently, the initial Proposition 
65 list represented chemicals which 
would be covered under the Federal 
standard. 

Proposition 65 also provides three 
methods of supplementing the initial 
list. These three methods rely upon 
scientific evidence that a chemical 
causes cancer or reproductive toxicity 
and. thus, again mirror the Federal 
standard. Under California Health and 
Safety Code Section 25249.8(b), a 
chemical is list«i if, “in the opinion of 
the state’s qualified experts” 

X "ScienuHcally valid tesUag" shows that 
the chemical causes cancer or repioductiva 
loxicity; 

b. ".A ’oody ransidered to be authoritative 
by" the Stale's experts formally identifies the 
chemical as a carcinogen or reprocucdve 
toxin (hereafter, “authoritative bodies 
mechanism"!; ot 

c. .A Sute or Federal agency has "formally 
required" the chemical to be labeled or 
identified as a carcinogen or reproductive 
toxin Ihoreafter. "fcnnaily required to be 
labeled mec.haoism"i. 

The California Code of Regulations, see 
22 CCR §§ 12301-12306, implements 
these provisions by creating a 'Sciance 
Advisory Board" (SAS) which, in turn, 
comprises two committees: the 
“Carcinogen Identification Committee” 
and the “Oevelopmental and 
Repraductive Toxicant (DAJIT) 
Identification Committee.” 22 CCR 
§ 12302(a). The committee members are 
the "State's qualified experts” in their 
relevant fields for purposes of 
Proposition 65. See 22 CCR § 12301-2. 
They advise and assist the California 
lead agency, the Office of 
Environmental Health Hazard 
Assessment (OEHHA), in implementing 
Proposition 85. 22 CCR § 12305. 

As is clear from the statute, when the 
committees themselves determine that a 
pardcular chemical causes cancer or 
reproductive toxicity, they must rely 
upon "scientifically valid testing." 
California Health and Welfore Code 
§ 25249.805): 8 CCR §§ 12305 (a)(1). 
ft)(l). This same "scientifically valid 
testing” would trigger the Federal 
standards requirement for hazard 
communication when “there is 
statistically significant evidence based 
on at least one study conducted in 
accordance with established scientific 
principles” of a potential health hazard. 
Here again, then. Proposition 65 would 
not apply to chemicals not covered by 
the Federal standard. 

The committees similarly must rely 
upon valid scientific evidence when 
they identify, a chemical thcoi^ 
Proposition 65’sauthQtitative bodies. . 
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mechanism.-* To rely upon sn 
authoritativa body’s identification of a 
chemical as hazardous, the committees 
must fmd “sufficient evide-nce" of 
carcinogsoicity or reproductive toxicity 
from studies i.n humans or in 
axperimental animals. 22 CCR § 12306 
(e>-(g). Moreover, OEHHA can reject a 
chemical "if scientifically valid data 
which were not considered by the 
authoritative body clearly establish that 
the chemical does not satisfy 'he 
criteria" of subsections (el and fg), 22 
CCR § 1230S (f), (h). OEHHA also 
affords all interested persons an 
opportunity to object to a chemical's 
listing on “the basis * • • that there is 
CO substantial evidence that the criteria 
identified in subsection (e| or m 
subsection (g) have been satisfied." 32 
CCR § 12306(1). The “scientifically valid 
data” required when the committees 
identify a chemical for listing under the 
authoritative bodies mechanism would 
activate hazard communication 
requirements under the Federal 
standard as well. 

Finally, under 22 CCR § 12902, 
OEHHA can identify a chemical 
pursuant to Proposition SS's “formally 
required to be labeled” machanism 
when ''substantial evidence exists to 
support a finding that the chemical 
meets the reqairemeats of this section.” 
Labeling requirements imposed by a 
State or Federal agency would have to 
be based upon at least some scientific 
evidence: ^us, the Federal standard 
would cover fiiese chemicals if they 
were not exciuded for other reasons. 

Thus, regardless of the mechanism 
used to list a chemical under 
Proposition 8S, the ultimate question Is 
whether there is scientific evidence to 
support a finding that a chemical is a 
carcinogen or reproductive toxin. 


'* As af s*pl»raber 1998. Oilifonu# had idantifiad 
Tiva "autkoriutivs bodies": LAKC; tda National 
losUtuts tor Occupational SaTaCy and Health 
(NIOSH); the Netionai Toxicology Program [NTP]; 
the U.S. Bnviroomeatal Protsctioa-.^gsocy 
[USEP.M: and the U.S. Food and Drag 
Adiainistraiiia (USH5A). 22 CCR $ 12306(1). Here 
igain. there is considerable overlap between the 
Federal and State standards: tha Federal standard 
Similarly expilciUy recognizes lARC and .NTP as 
authoritative souices for identiivtag bazardous 
ehemkals. See 29 CFR §§ 1910. iSBOldjUlCHu) 
and Appendix A. in addition. OSHA has 
consistectly relied upon information provided by 
.NIOSH in promulgating hazard communication 
requirements. See, for example, the preamble to the 
•.394 amendments to the Federal standard. 59 FR 
5126. 6150-51. 6iS4 (Feb.'uary 9. X994). The 
Federal aandard doee not similarly require reliance 
upon ’’lists" compiled by USEPA or USFDA. 
However, because those agencies base their 
detsnninatioas upon scientific evidence, it is highly 
likely that the Federal standard wcuid treat a 
chemical as hazardous if those agencies determined 
it to be so. (As a practical matter, however, such 
chemicals might be^exempted under 29 CFR 
§ I910.12Q0(b|[6k» question addressed below]. 
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Bftraiise ihe Federal 5‘andard requires 
hazard communication io long as there 
is one reliable scientific study to 
suDDort the requirement, it is no less 
expansive than Proposition 65 wiLh 
regard to cancer and reproductive 
hazards. 29 CFR §§ 1910. 1200(c) 
Icefinition ct "health hazard”), 
I910.i200(d). 

Indeed, the Federal standard may. If 
anything, encompass more chemicals 
than PrcoGsition 83; 

The results of any studies which are 
designed and conducted according to 
established scientific ph-acipies, and which 
reoort stctisticaily significant conclusions 
regarding the health effects of a chemical, 
shall be a sufficient basis for a hazard 
determination and reported on any oatenal 
safety data sheet, 20 CFR ^ 1910. idoO. 
Appendix B, paragraph -f. Businesses also 
may report "oLher scientifically valid studies 
which tend to remte uhe findings of hazard.” 
but the exisleoce of refuting studies does not 
dissolva tha obligation 'o report the hazard, 
fd. In contrast, it appears that, except for its 
initial listing mechanism. Proposition 65 
requires that the weight of ihe evidence 
support the placement of a substance on the 
statutory list.” . 

The only e-xceptions to this general 
principle involve certain chemicals or 
concentrations of chemicals which are 
exempted Srom coverage under the 
Federal standard in some 
circumstances. OSHA will discuss these 
in the next sections and analyze them in 
light of '‘effectiveness” and “undue 
burden” requirements of Section 
18(cK2). , ^ ^ 

Mixtures; Under the Federal standard, 
chemicals present at certain low 
concentration levels in “mixtures" may 
not be subject to hazard communication 
requirements, Some commentors (e-.g, 
13-65, 18-96) allege that Proposition 65 
requires businesses to provide a 
warning for such chemicals when the 
Federal standard would not. To some 
degree, these commentors 
misunderstand the Federal 
requirements: they are correct, however, 
to the extent that Proposition 65 
allocates the burden of proof differently 
than the Federal standard does. This 
different allocation of burden of proof, 
however, does not violate Section 18 of 
the Act. See l^Iow. 

A ‘‘mixture.’’ under the Federal 
standard, is “any combination of two or 
more chemicals if the combination is 
not. in whole or in part, the result of a 
chemical reaction.” 29 CFR 
§ 1910.1200(c). Section 1910. 1200(d) 
requires businesses to determine the 


Ondgr iha non-Proposilion 85 eiemenis of tha 
California standard, of course, businesses would bs 
required to educate workers about hazards covered 
by the Federal standard, regardless of Proposition 
63’s applicability. 


hazards of chemical mixtures. It further 
provides, with respect to health hazards 
associated with untested mixtures, that 
“the mixture shall be assumed to 
present the same health hazards as do 
the components which comprise one 
percent (by weight or volume) or greater 
of the mixture, except that the mixture 
shall bo assumed to present a 
carcinogenic hazard if i: contains a 
component in concentrations of 0.1 
percent or greater which is considered 
to be a carcinogen under paragraph 
(d)(4) of this section(.J’* 29 CFR 
§ 1910.i200(d){5lCii). In the case of 
mixtures containing chemicals in 
concentrations of less than one percent 
(or in the case of carcinogens, less than 
0-1 percent), businesses must 
communicate hazards if they have 
evidence that the chemical involved 
“could be released in concentrations 
which would e.xc8ed an established 
OSH.A permissible exposure limit or 
ACGIH Threshold Limit Value, or couid 
present a health risk to employees in 
those concentrations[.\” 29 CFR 
§ 1910.120Q{d)(3](ii) (emphasis added). 

Thus, under the Federal standard, a 
business must follow hazard 
communication requirements a) 
whenever a reproductive toxin is 
present in a mixture at a concenixation 
of one percent: b) whenever a 
carcinogen is present at a concentration 
of 0. 1% or greater; or cl vvhenever either 
hazard is present at any concentration 
and there is evidence that an exposure 
limit will be exceeded or a possible 
health risk posed. 

Proposition 65 similarly exempts 
certain chemical mixtures from 
coverage, but the relevant exemption is 
phrased differently: a chemical 
exposure is exempted from coverage if 
“the person responsible” foe the 
exposure can show that: 

a. “The exposure poses no significant risk 
assumtog lifetime exposure at the level in 
question for substances known to the state to 
cause cancer” and 

b. "That the exposure will have no 
observable effect assuming exposure at one 
thousand (1.000) times the level in question 
for substances known to the state to causa 
reproductive toxicityl-)” 

California Health and Welfars Code 
§ 25249.10(c); see also S CCR 
§3194(bKS)(D). 

Some commentors appear to interpret 
the Federal standard’s reference to “a 
concentration of one percent” (or .1%) 
as a "cut off*’ point at which no hazard 
communication warning is required. 
E.g. 18-106. This understanding is not 
quite correct. Both the Federal standard 
and Proposition 55 require hazard 
communication whenever a chemical 
poses a health risk, regardless of its 
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concentration In a mixture. Similarly, 
both provide an exemption from 
coverage for chemicals which do act 
pose a health risk to workers. The 
central difference between the two 
standards is in the allocation of burden 
of proof: die California standard 
imposes the burden, of proof upon the 
business causing the exposure; the 
Federal standard doss not. In essence, 
the substance of the two standards is the 
same but the procedures used to apply 
them differ. 

The contrasting burdens of proof 
under the Federal and California 
standards do not provide any basis for 
OSHA CO reject the California 
supplement, it cannot logically be 
argued that imposing the burden of 
proof upon business will result in less 
effective protection for workers. If 
anything, reversal of the burden of proof 
should result in more effective 
protection by requiring employers to 
provide a warning unless they have 
some affirmative proof that a substance 
is not hazardous in a particular 
concentration. 

This difference between the standards 
also does not create an undue burden on 
commerce. First, the Supreme Court has 
held that a State statute's creation of a 
presumption which may be rebutted by 
a defendant does not offend the dormant 
commerce clause. See Atlantic Coast 
Line B. Co. v. Ford. 237 U.S. 302. S09 
(1933). In keeping with OSHA's earlier 
statements (see Section II.B} about the 
importance of dormant commerce 
clause case law in analyzing OSH Act 
nroduct clause issues, OSHA finds that 
California's decision to shift the initial 
burden of proof to defendants does not 
impose an undue burden on 
commerce.'* 

Second, even assuming this statutory 
presumption theoretically could impose 
an undue burden on commerce, there is 
no evidence to support such a burden in 
this case. .Although many commentors 


"■Shsll Oil »Uo mainisifts that ?»posiiioa 6S's 
rebuttable ptasumption offentJj Psdatai A?.A and 
the due process clause of ihe founeenth anendment 
to (he UlS, Constitution. •.SrlSO. page Z\. The 
Fsdefal .\?,A does not appiv (o State aroBeeding*. 
3 m 5 U S.C. §531:Oa>'v, Shataia. 23 F.3d tOS2. 
1064 (6th Cir. 1994). Rebuttable statutory 
prssuapcsons do not offend due process, when 
there is a rational connection between "the fact 
proved and the fact inferted.” Allancic Coast Line. 
237 U.S. at 306-9 [upholding presumption of 
negligence where railroad company failed to give 
presertfaed warning stgnalsl; see also Usety v. 
Tumer-Etkhocn Mining Company. 428 U.5. t. 23 
[1976) (upholding various presumptions under 
Federal Black Lung Benefits Act). The presumption 
created by Proposition 65 is rational because there 
is a logical connection heiween the fact that a 
particular sufasianca is hazardous (the fact proved 
bv the substance's presence on the Proposition 65 
list) and "the fact infened" — that the substance is 
hazardous in a particular mi-xture. Id. 
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,;Grr-plained g'^neraily about the burden 
imposed by Proposition BS’s “no 
significant risk" option, none provided 
sufficient information addressing the 
specific point at issue here — that is, 
whether any business producing a 
mixture with a chemicai which would 
not require hazard communication 
under the Federal standard was required 
bv Proposition 65 to provide a warning. 
Rather, the examples provided by the 
commentors tend to bolster the opposite 
ooint of view. 

One commentor, Chemspec. for 
example, stated that it was “sued by a 
private bounty-hunter under California's 
Proposition 65 for our products that 
contain nitrilotiiacetic acid and its salt 
(NTAj, which appear on the Proposition 
55 chemical list'' as a carcinogen. In 
response to the threatened suit, the 
Chemspec states, it produced two 
consultant reports demonstrating that 
not “only did both risk assessments 
predict exposures well below any 
warning threshold, both independent 
risk assessments cross-correlated. The 
bounty-hunter, however, simply 
dismissed the results out of hand, and 
threatened to leave the question to a 
'battle of experts’ trial." Ex. 18-127; see 
also Ex. 18-174. page 47. 

The lawsuit against Chemspec 
involved nitrilotriacetic acid (NTA), 
trisodium nitrilotriacetala (NTA-Naj) 
and 1, 4-Dioxane. Ex. 18-1748, 
Attachment 25, Exhibit 3 (settlement 
agreement). One consultant’s report (1^ 
127AI addresses NTA-Naj and indicates 
that Chemspec primarily sells two 
carpet cleaning agents in California, 
“powdered Formula 90 and liquid 
Formula 77." which "typically contain 
4.6 percent NTA-Na) and 6.5 percent 
NTA-Naj respectively,’' The second 
consultant’s report addresses NTA. with 
respect to a variety of both consumer 
and occupational products.'^ The 
consultant's analysis indicates that 
NTA’s concentration in all of these 
products is .1% or greater. See 18-1278, 
pages 14-20. 

Given the fact that NTA and NTA-Nas 
are present in these products at 
concentrations of 0.1% or greater, the 
Federal Hazard Communication 
Standard requires appropriate hazard 
warnings regardless of the consultant’s 
predictions about ultimate exposure. 


Neither consulIanCs report addressee 1, 4- 
Dioxane aod aeithec Chemspec aor the Coalition 
mention this chemical in their comments. 
Consequently, even assuming that the private 
plaintiffs complaints about NTA and NTA-Nas 
ware without merit under Proposition 65, OSHA 
could not conclude that the lawsuit, as a whole, had 
no legal basis. Similarly, to the extant the pKvate 
lawsuit was based upon consumer product 
ixposura. OSHA's review of the California standard 
could have no effect.. 
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See General Carbon Co. v. Occupational 
Safety B- Health Review Comm'n. 360 
F 2d 479. 483-85 (D.C. Cir. 1988) 
(accepting OSHA's interpretation of 
standard as requiring manufacturer to 
label product, even where product, as 
ultimately used by worker, might not 
pose a hazard). Although it is not 
entirely clear from Cheraspec's 
comments or the remaining material in 
the record.^ it is possible that 
Chemspec believes the low 
concentrations and exposure 
assessments relieve it of any burden to 
provide hazard warnings. This, if true, 
would be an incorrect assumption. 

Articles: The Coalition (Ex. 18-174) 
alleges that Proposition 65 treats 
“articies" differently than the Federal 
standard. OSHA concludes that this is a 
distinction without a difference. 

The Federal standard defines an 
"article" as: 

a manufactured item other chan a fluid or 
particle: (I) Which is fanned to a specific 
shape or design during manufacture; (ii) 
which has end use hinctionls] dependent in 
whole or in part upon iU shape or design 
during end use: and (ill) which under normal 
conditions of use does not release mote than 
very small quantities, e.g.. minute or trace 
amounts of a hazardous chemical (as 
determined under paragraph (d) of this 
section), and does not pose a physical hazard 
or health risk to employees. 

29 CFR § 1910.1200(c). Articles are 
specifically exempt from coverage under 
the Federal standard: however, 
manufacturers bear the burden of 
proving that the product is an article as 
defined in Section 1910.1200(c). 29 CTR 
§1910.1200Cb)(6)(iv). Establishing 


.Although Che Coalition nuiniains that 
Chemspec "tabeled their products and distributed 
MSOSe in full compliance with Che Federal 
st.andard" (Ex. 19-174. page 47). ihaCoaJitioo doe* 
not state whether "full compliance" included 
labeling and MSDSs for all of the chemicals and 
producu involved in chi* lawsuit. Chemspec iuelf 
does Qot address this issue and there is no 
indication chat it ever attempted to argue that, 
because it was in "full compliance" with the 
Federal standard, it was in compliance with 
Proposition 9S. As discussed in Section (11.8.2. 
where, as here, a chemicsl is covered by both 
Proposition 65 and general State — end Federal- 
hazard conimunicatioo requirements, compliance 
with the general Slate standard constitutes 
compliance with Proposition 65. and the 
compliance requiroments of the State and Federal 
standards are virtually identical. The omissioa of 
this issue from Chemspec'* or the Coalition's 
discussion suggests that Chemspec might have 
believed the Federal standard imposed no 
obligations for the particular products in question. 
On the other hand, the record contains MSDSs for 
two. and a label for one. of Chemspec's producu. 
all of which contain what appear to be hazard 
communication warnings 6jr the chemicals 
involved here. Ex. 19-127. 1^127 A. Because Che 
lawsuit involved twenty-one other products, 
however. OSHA cannot determine whether 
Chemspec believes it was in compliance with the 
Federal standard. • »' 
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exemption requires the manufacturer to 
show, inter alia, that the product poses 
no health risk. Sec'y of Labor v. Hoily 
Springs. 16 BNA OSHC 1356 (June 1.6, 
1984). 

Proposition 65 does not have a 
similarly explicit exemption for 
"articles"; however, as a practical 
matter, a manufacturer can establish a 
California exemption for a product 
which is a Federal "article" by showing 
that the product poses no significant 
risk (or no observable effect, in the case 
of reproductive toxins). Under both the 
Federal and California standards, then, 
the manufacturer bears the burden of 
proving that the product poses no health 
risk and the distinction, as initially 
noted, is one without a difference.-* 

Pesticides: The Federal standard 
exempts from labeling requirements 
"[alny pesticide as such term is defined 
in the Federal Insecticide. Fungicide, 
and Rodenticide Act (7 U.S.C. § 136 et 
seq.), when subject to the labeling 
requirements of that act and labeling 
regulations issued under that Act by the 
Environmental Protection Agency." 29 
CFR § 1910,1200(h)(5)(I). In its 1994 
amendment of the Federal standard. 
OSHA further indicated that, following 
EPA’s promulgation of its Worker 
Protection Standard for Agricultural 
Pesticides. OSHA agreed "not to cite 
employers who are covered under EPA's 
final rule with regard to hazard 
communication requirements for 
pesticides.” 59 FR 6126, 6143 (February 
9. 1994). 

The Western Wood Preservers 
Institute (Ex. 18 - 2 ) objects to 
Proposition 6S's application to 
arsenically-treated wood products.-^ 

The Institute also outlined a settlement 
agreement it reached with a private 
plaintiff, under which members of the 
industry provide Proposition 65 
warnings via ink stamps or end tags. In 
this context, arsenic is a pesticide and 
thus would be subject to regulation by 
EPA rather than OSHA. The National 
Cotton Council (Ex. 18-159) objected 


It 1 * Iroe that Lha California standard outline* 
speciiic requirement* for proving "no significant 
risk" and tha Federel does not. Sea 12 CCR 
§§12705-12921. OSHA. however, ha* never 
dictated to the States exactly how Uiey must 
interpret phrases such as "no significant risk." In 
any case, no commaDtor has come forward with 
evidence comparing tha burdens of proving "no 
significant risk" under tha State and Federal 
standards. 

» In terms of product clause analysis. WWPI's 
conunants focus solely on an alleged burden placed 
upon out-of-state cnanufacturars shipping treated 
wood into California. OSHA's Ending that 
California may not apply its State plan standards to 
out-of-state manufacturers should ameliorate 
WWPI's concern. In addition, these products have 
consumer uses which are not addressed by this 
decision. 
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mors broadly to Proposuioa 65'3 
aopiicatioa to poscicides. notin° that 
"uie Federal HCS does not require 
labeling of pesucides[], which are 
covered by L'.S. EPA regulations, 
whereas the CA Governor's List(] ' * * 
includes many pesticides." [footnotes 
omitted]. 

OSHA finds that neiuher comment 
provides a basis for rejecting the State 
standard. First, where pesticides are 
concerned, compliance with Proposition 
5.5 in uhe occupationai setting is based 
upon compliance with California's 
Pesticides and Worker Safety 
Requirements. See 3 CCR §§ 6701-6761. 
as incorporated into the State plan by 8 
CCR § 5l94(b)(6KC) and 22 CCR 
§ 1250l[cKlKC). Neither the Western 
Wood Preser/ers nor the Cotton Council 
alleges that compliance with 
California's vvorker pesticide regulations 
has proven burdensome in the past.-^ 
With respect to the settlement outlined 
'oy the Wood Preservers, the comment 
provides insufficient information for 
OSHA to determine whether 
occupational exposures were involved; 
assuming they were, however. Section 
l260Uc) of OEHKA's occupational 
regulations provides that compliance 
with California's worker pesticide 
regulations constitutes compliance with 
Proposition 65. The Institute's member 
companies, therefore, faced no 
additional compliance burden under 
Proposition 63 which they did not face 
as a result of the worker pesticide 
regulations. The voluntary settlement 
reached by the Institute does not negate 
the defense available through Section 
I2601(c], The industry simply failed to 
avail itself of that defense. 

Second, to the extent these 
commentors object to “labeling” 
requirements allegedly imposed by 
Proposition 63, they overlook the Ninth 
Circuit's decision in Chemical 
Specialties Manufacturers Ass’n v. 
Ailenby. 958 F,2d 941 (9th Cir. 1992), 
cert, denied 506 U.S. 825 (1992). in 
eSMA. the court found that Proposition 
65 does not require labeling and that, if 
it did, the law would be preempted by 
the Federal Insecticide, Fungicide and 
Rodenticide Act (FIFRA). 958 F.2d at 
945. Consequently, pesticide 
manufacturers and users cannot be 
required by private plaintiffs enforcing 
Proposition 65 to provide particular 
labeling. 

A/Jofoxins.- The National Cotton 
Council (18—154) argues that 
Proposition 65 covers afiatoxins. a 
biological hazard, whereas the Federal 
standard does not. The Council is 


Cdlifomia protnulgaied the regulaCiooa 
fefsrenced in Section 1260Uc) m 1988. 


correct. The Federal Hazard 
Communication Standard does not ' 
require warnings for afiatoxins or other 
biological hazards. This is because 
afiatoxins do not come within the scope 
of the Federal standard, which was 
“intended to address comprehensively 
the issue of evaluating the potential 
hazards of chemicals, and 
communicating information concerning 
hazards” (emphasis added). 29 CFR 
§ 1910.1200(a)(2). In 1994, OSHA 
specifically amended the standard to 
reflect this fact, adding Section 
1910.1200(b)(6)(xii), which exempts 
biological hazards. 29 CFR 
§ 1910.1200(b)(6j(xuJ. OSHA then 
explained that: 

.•lllhough OSH.4 has never considered 
either radioactivity or biological hazards to 
be covered by the HCS. OSH.4 has received 
inquiries regarding such coverage, and 
thereiore added specifle exemptions for these 
types of hazards in the NPRNi. • • • OSH.\ 
oeiieves that this particular rulemaking is 
more appropriately limited to chemical 
hazards, although OSH.^ does not discourage 
employers from including coverage of such 
agents in their hazard communication 
programs.^ 

59 FR 6126, 6155 (February 9. 1994). 

It is unclear whether Cal/OSH's 
incorporation of Proposition 63 into the 
Slate plan was intended in bring 
afiatoxins (and other biological hazards) 
within the scope of the Slate plan. In 
practical terms, afiatoxins would be 
unlikely to present an occupational 
hazard: their presence on the 
Proposition 65 most likely relates to the 
hazard they present in consumer 
products which, as stated previously, 
will not be affected by OSHA’s decision, 
[f the State does not intend to bring 
afiatoxins within the scope of the State 
plan. California need not establish that 
Proposition 65’s coverage of biological 
hazards meets the requirements of 
Section 18(c)(2). 

If the State does intend to apply its 
Hazard Communication Standard to 
biological occupational hazards. OSHA 
finds that Section 18(c)(2) does not 
prohibit the State firom doing so. As 
OSHA stated in the 1994 preamble, the 
Federal exclusion of biological hazards 
was not intended to discourage 
employers from including these hazards 
in their hazard communication 
programs. A State standard covering 
biological hazards is more effective than 
a Federal standard which does not cover 
such hazards. In addition, there Is no 
evidence that coverage of biological 
hazards would impose an undue burden 
on commerce. Only one commentor (the 
Cotton Council} raised this issue and it 
presented no evidence of Proposition 65 


enforce.Tient actions i.-ivoiving 
occupational 'oioiogicai hazards. 

California .\'on-Ckemical 
Manufacturers: The Coalition argues 
that the California standard increases 
the kinds of products to which hazard 
communication requirements apply by 
requiring manufacturers other than 
chemical manufacturers (e.g. truck 
manufacturers] to provide warnings. Ex 

18-174, page 28. Based upon OSHA’s 

findings on the out-of-state 
manufacturers issue (see Section II.D] 
the State plan will not regulate out-of- 
state vendors; this finding may moot the 
bulk of the Coalition's objections. The 
question remains, hovvever, whether the 
California standard covers in-stale 
manufacturers other than chemical 
manufacturers (hereafter "non- 
chemical" manufacturers), which would 
make its coverage more expansive than 
the Federal standard, which applies 
only to chemical manufacturers as 
manufacturers. As discussed in Section 
II.D, above. California’s position on 
application of its standard to non- 
chemical manufacturers is unclear. On 
the one hand. California's incorporation 
of Proposition 65 imposes the law’s 
obligations upon “employers" (8 CCR 
§5194(b)(6)) and defines an 
“occupational exposure" as one 
occurring “in the workplace of the 
employer causing the exposure, to any 
employee." 22 CCR § 12601(c), as 
incorporated into the California 
standard by 8 CCR § 3l94(bl(6](C). This 
regulatory language suggests that the 
State plan would subject a manufacturer 
to Proposition 65 requirements only if 
the manufacturer was an "employer” 
within the meaning of the Slate plan 
and only with respect to the 
manufacturers’ particular employees. 

On the other band, the California 
Attorney General has argued that the 
State plan's Proposition 65 requirements 
also apply to manufacturers otiier than 
chemical manufacturers (hereafter “non* 
chemical manufacturers”). The Attorney 
General's position appears 'to be based 
upon the fact that some products of non- 
chemical manufacturers may be 
combined with a chemical to produce a 
hazardous chemical. For example, an 
industrial truck uses diesel fuel, which 
produces exhaust which is a hazardous 
chemical. See Ex. 18-156. The Attorney 
General also has taken the position that 
Section 12601(c)'s definition of an 
“occupational exposure" does not limit 
the State plan’s Proposition 65 coverage 
to the duties owed by manufacturers to 
their own employees. Rather, the 
Attorney General has maintained that 
the State plan imposes obligations upon 
manufacturers in their relation to the 
employees of other businesses. 
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Cjnsequeniiy, it appears that Caiitomia 
iX.ay extend hazard communication 
requirements to non-chemical 
manufacturers in their role as 
manufacturers, which exceeds the scope 
a' the Federal standard. Ex. 13-174, 
Attactunent 31. 

OSH-A finds that this potential 
difference In coverage between the 
Federal and State standards does not 
violate Section 18(c]- Facially, 
iopiication of hazard communication 
rsquirements to non-chemical 
manufacturers should lead to more, not 
less, effective protection for employees 
and there is no evidence suggesting 
otherwise. Accordingly, OSHA finds 
that this requirement does not result in 
less effective protection. Application of 
Froposilion 63 to CaUfomia non- 
caeraicai manufacturers also does not 
v'.oiate the product clause. 

Proposition 65, by its terms, applies 
oaiy to exposures occumne within 
California. Goods which are 
manufactured in California by California 
employers and which remain in that 
Stats do not enter interstate commerce, 
and requirements applicable to such 
products do not constitute a burden on 
interstate coramerca, Although some 
manufacturers maintain that they 
cannot distinguish between goods that 
will be shipped to points in California 
and goods that will be shipped 
elsewhere (and they therefore may elect 
to apply Proposition 85 warnings to ail 
products regardless of destination), the 
manufacturer's voluntary assumption of 
such a task is not imposed by 
Proposition 85's terms. Finally, even 
assuming that aon-chemical 
manufacturers are induced by 
Proposition 85 to provide labeling not 
oiherwisB required by hazard 
communication requirements, they have 
submitted no concrete evideime 
establishing the extent of the burden 
imposed. 

4. Substantive Differences Between 
the Federal and General California, 
Standards 

In addition to the objections raised to 
tile Proposition 65 elements of the 
CaUfomia standard, coramentors have 
objecied to several parts of the general 
(i.e. non-Proposition 65) California 
standard. These objections relate to 
hade secret issues; the failure of the 
State standard to exclude ail substances 
excluded by the Federal standard; and 


•■‘Cjlifornia has Lhe power to impose hazard 
wmmunication renuiremencs obligations upon all 
ssployers (in their rote as employers) located 
’•*uhin the Stats- The CaUfornia standard dees not 
^tcesd ;he Federal in this respect. Equally clearly. 
Wd is discussed above, it cannot impose such 
®'5iigations upon out-of-stata employers under the 
^late plan. 
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a requirement in the State standard that 
potential health risks be described ‘in 
lay terms.” 

Trade Secrets: Some commentors 
allege that the California Hazard 
Communication Standard does not 
provide adequate protection for trade 
secrets, as required by OSHA. OSHA’s 
general State plan regulations at 29 CFR 
§ l9G2.4(cKviii) require that a State plan 
provide adequate safeguards to protect 
trade secrets, by such means as limiting 
access to such trade secrets to 
authorized State oScscs or employees 
and by providing for the issuance of 
appropriate orders to protect the 
confidentiality of trade secrets. 

Shell Oil Company and Elf Atochem 
North America. hiG., m ai n tai n that the 
California standard does not meet this 
criterion because it allows access to 
trade secrets by safety professionals who 
are not Slate officials or employers. Ex. 
18 - 160 . Other commentors assert that 
the Caiifooia requirement that Material 
Safety Data Sheets (MSOS) contain the 
Chemical Abstract Service number will 
jeopardize trade secrets by allowing 
outsiders to determine the composition 
of products, Exs. 18—40, 18-134. The 
Federal standard does not require 
inclusion of the CAS number. The Color 
Pigments Manufacturers Association 
alleges that the California standeud fails 
to require health and safety 
professionals to treat trade secrets 
confidentially. Ex. 13-40. 

The California Hazard 
Communication Standard allows 
disclosure of information to both safety 
and health professionals, while the 
Federal Hazard Communication 
Standard requires disclosure only to 
health professionals. The inclusion of 
health professionals in the Federal 
standard extends trade secret access 
beyond State officials and employers, 
the groups previously listed la the 
general State plan regulation. The State 
argues that its provision further 
broadening access to safety 
professionals is more protective of 
worker safety, because many safety and 
health programs are mamaged by safety 
professionals who have both safety and 
health expertise. Importantly, the State 
requires all persons receiving such trade 
secret information to treat it 
confidentially 8 CCR §5t94(I)(3)(E). 
OSHA finds that California has adequate 
reason to extend disclosure to safety 
professionals and that this extension of 
access does not result In less effective 
protection of trade secrets. In addition, 
while requiring that CAS numbers be 
included on a MSOS, the standard also 
provides an exemption for trade secrets, 
a CCR § 5194(I)(1). Therefore. OSHA 
finds that the State standard’s protection 


of trade scersis is in accordance with 

State plan requirements. 

California’s Omission of Federal 
Exemptions and Exclusions: The 
Chemical Manufacturers .Association 
(CMA) generally protests that the 
California sfandard does not include 
"the exemptions and exception added to 
the Federal HCS in 1994.'' Ex. 18-154, 
page 12. One of these differences, the 
Federal exclu-sion of biological hazards, 
is discussed above (see “.Ailatoxins”). Ln 
any case, however. C\tA does not 
explain how this difference results in a 
less effective standard or produces a 
burden on commerce and. in fact, states 
that the differences between the Federal 
and general Cilifomia standard "in 
practice » have not presented 
significant problems for employers and 
manufacturers.'’ id., page 4, Logically, if 
California's standard is stricter than the 
Federal standard, it should result in 
iQore effective protection for workers. 
OSHA therefore concludes that 
California’s failure to adopt all of the 
exemptions or exceptions added to the 
Federal standard in 1994 does not 
require rejection of the standard. 

California's Hsquirement for Use of 
Lay Terminology on MSDSs: The general 
California standard requires that an 
MSpS include “[aj description in lay 
terms, if not otherwise provided. * * • 
of the specific potential health risks 
posed by the hazardous substance 
Intended to alert any person reeding the 
information.” 8 CCR § 5 l94(gK2}(M). 

The Federal standard does not include 
this language, but does require that the 
MSOS describe ''[tibe health hazards of 
the hazardous chemical, including signs 
and symptoms of exposure, and any ' 
medical conditions which are generally 
recognized as being aggravated by 
exposure to the chemical.” 29 Cl^ 

§ l9lQ,t200(g}(2}(iv). The Chemical 
Manufacturers Association objects to the 
CaUfomia requirement but, again, does 
not explain how it could result in less 
effective protection or impose an undue 
burden upon commerce. Ex. 18-154. 
page 12. See also Ex, 18-121. 
California’s requirement for the use of 
lay terminology on MSDSs does not 
appear to undermine the potential 
effectiveness of Its standard- Indeed, in 
a 1990 grant program ajinouncemem, 
OSHA recognized that the use of lay 
language on MSDSs may enhance 
worker understanding of hazards. 55 FR 
18195 (May 1, 1990). There also is no 
evidence that a requirement for the use 
of lay terminology would pose an undue 
burden on commerce. As similarly 
discussed in the context of Proposition 
SS (see Section in.B.2), "appropriate” 
hazard warnings should be "clear and 
reasonable’; warnings which use lay 
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possibly avoid any award of damages). 
bSHA finds that any burden imposed 
by voluntary settlements reached 
between businesses and pnvate 
oiaintiffs in individual cases is not an 
undue burden on commerce for 
ourposes of the product clause. 

.■\iLhough some commentors attempt to 
cnaractenze such settlements as 
"extortion" -Exs. 13-92. 18-145. 18- 
162 ), there is no evidence to support the 
icea that these settlements have been 
involuntary. .\'or can OSPh-\ assume, in 
the absence of specific information, that 
cases that are voluntarily settled are 
without merit. 

The litigation costs cited by the 
commentors (e.g. Exs. 18-23, 1S-4Q, 18— 
41, 13-53, 13-65, 13-75, 13-164} also 
do not establish an undue burden on 
commerce. To begin with, it seems 
questionable whether the burden of 
litigating a case could constitute a 
burden on "commerce," if the 
substantive requirements at issue in the 
litigation are legitimate State 
requirements. In fact, no commentor 
cited, and OSHA could not locate, any 
cases specifically addressing the general 
question of whether a law's enforcement 
provisions can burden commerce if its 
substantive provisions do not. The 
Supreme Court has rejected the 
argument that a State statute shifting 
attorney fees violates the dormaint 
commerce clause. Missouri, Kansas Sr 
Texas Railway Co. of Texas v. Harris, 
234 U.S. 412. 416 (1914). Proposition 
SS's provision for attorney's fees, 
therefore, does not constitute an undue 
burden on commerce. The only other 
relevant cases are two decisions 
addressing the question of whether an 
award of punitive damages could create 
an undue burden on commerce. Both 
courts rejected this idea. Daugherty v. 
Firestone Tire S’ Rubber Co., 85 F.R.D. 
693 (U.S. District Court for the Northern 
District of Georgia, 1980); Brotherton v, 
Ceiotex Corp., 493 A.2d 1337 (Superior 
Court of New Jersey, Law Division. 
March 15, 1985). These decisions 
suggest that the penalties available 
under Proposition 85 also do not 
constitute an undue burden on 
commerce. 

The dearth of relevant case law on 
this enforcement issue reflects the fact 
that the courts, in considering cases 
under the Commerce Clause, do not 
consider the enforcement provisions of 
particular laws. Rather, these decisions 
focus on burdens posed by the 
substantive aspects of particular laws. 
The courts’ focus on the substantive 
aspects of laws is logical because the 
burden of litigating a case is not a 
burden on "commerce." The product 
clause, like the Commerce Clause. 
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‘‘protects the interstate market, not 
particular interstate firmsi.j ” Exxon 
Corp. V. Governor of Maryiand. 437 U.S. 
117. 127-28 (1978); Kleenwell 
Biohazard Waste, 48 F.3d at 397. 

Although burdens on individual 
businesses could, in some 
circumstances, add up to a burden on 
the interstate market, the purely 
anecdotal evidence in this record does 
not support such a finding. OSHA 
received 156 comments from opponents 
of the standard, but only about fifteen 
provided specific information about 
particular lawsuits and the burdens 
allegedly imposed. Most of these 
lawsuits involved out-of-state 
businesses, many of whom should be 
exempt from enforcement under the 
auspices of the State plan, as discussed 
in Section H.D. Almost all of these 
lawsuits, as stated before, involved 
voluntary settlements, which have 
limited relevance to OSHA’s 
consideration of product clause issues. 
Many cases involved consumer and 
environmental exposures; the expenses 
associated with settlements or litigation 
of such cases are not imposed by 
Proposition 63's occupational 
applications. 

For example, one lawsuit brought to 
OSHA’s attention was As You Sowv. 
Shell Oil. Inc. This case is now pending 
before the San Francisco Superior Court. 
Although this suit appears to have 
occupational aspects, the plaintiffs 
arguments also focus on potential 
exposure to consumers. See £x. 13- 
174A. Attachment 3 (plaintiffs 
pleading), pages 3. S. 14-15. 26. 
Furthermore, several of the issues 
pending before the court appear to rum 
on the proper interpretation of 
Proposition 65 and OEHHA 
regulations— e.g. what does it mean to 
"imowingly and intentionally" expose 
someone to a Proposition 65 chemical? 
Issues relating to consumer exposures 
are beyond OSHA’s jurisdiction. Some 
additional issues do involve the 
intersection between Proposition 65 and 
the Federal Hazard Communication 
Standard— /.e. As You Sow argues that 
Shell's warning system does not comply 
with the Federal standard (and therefore 
does not comply with Proposition 65); 
Shell argues that it does. See Ex. 18- 
174A. Attachment 3. pages 18. 27-28 
and Ex. 18-174B. Attachment 12 
(defendant’s pleading), pages 20-31. 
However, OSHA has no evidence 
showing that the California court is not 
capable of resolving the contested issues 
fairly and reasonably. 

Finally, even where the commentors 
do provide information about expenses 
associated with lawsuits which were, at 
least in part, related to occupational 
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exposures, Lhe evidence ;s ;r.su;Ticient 
to allow OSHA to judge the quaii'.y and 
extent of any burden imposed. For 
example, one of the few cases about 
which information is availaoie is .-^s 
You Sow’s lawsuit against Chemspec. 
See Exs. 18-127, 13-174 (pages 47-48). 
Cheraspec itself provided no specific 
information about the financial burden 
imposed by the settlement. .However, 
the Coalition states that Chemspec paid 
$ 12,000 in. " [djirect costs of settlement" 
and $40,000 "to rework labels, .MSDSs, 
and reformulated [sicj products!. j " 
Neither Chemspec nor the Coalition 
provided information regarding 
Chemspec’s financial condition or the 
extent to which Cheraspec 
manufactured or sold listed chemicals, 
which makes it impossible for OSHA to 
determine the relative burden imposed. 
In addition, it is unclear whether 
Chemspec was in compliance with the 
Federal standard for the chemicals in 
question prior to the settlement of the 
lawsuit. See Section ni.B.2. Finally, as 
noted in Section III.B.3, some of the 
products involved in the lawsuit were 
consumer products: to the extent the 
settlement and other expenses reflect 
costs attributable to Proposition So's 
consumer applications, those expenses 
are not relevant to OSHA's 
consideration under the product clause. 

Accordingly, there is insufficient 
evidence in the record to allow OSHA 
to find that the occupational aspects of 
Proposition 63 have created an undue 
burden on interstate commerce. 

C. Inspections. Employer/Employae 
Rights 

Some commentors also addressed 
whether Proposition 65's private 
enforcement mechanism, as 
incorporated into the Stats plan, meets 
OSHA requirements for enforcement 
under a State plan, Including employer 
and employee rights. Section 18(c)(3) of 
the OSH Act requires State plans to 
provide for a "right of entry and 
inspection of all workplaces" which is 
at least as effective as the provisions of 
the Act. OSHA regulations require that 
a State plan: provide for inspection of 
covered workplaces in the State where 
there are reasonable grounds to believe 
a hazard exists (29 CFR 
§ l902.4{c)(2)(I)): provide an 
opportunity for employees and their 
representatives to bring possible 
violations to the attention of the State 
agency with enforcement responsibility 
(29 CFR 1902.4(c}(2)(li)); provide for an. 
employer to have the right of review of 
violations alleged by the State, 
abatement periods, and proposed 
penalties (29 CFR 1902.4{c)(2}(xii)): and 
for employees or their representatives to 
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riave an opportunity to participate in 
review oroceedings {29 CFR 
:902.4[c](2l(xii]|. 

Several industry cotnmentors allege 
that because the Proposition 55 
supplsmcnta; enforcement provisions 
do not involve on-site inspections, 
■•valkaround by employer and employee 
representativas. and administrative 
review, they do not meet Lnese criteria 
and should not be approved, cxs. 1S-4I, 
18-53. 18-59. 13-65. 13-31. 18-96. 13- 
121, 18-134, 13-142, 13-144, 13-143. 
18-150. 13-152. lB-153. 18-154. 13- 
160. 13-164, 13-159. 13-174. (No 
workers or organizations representing 
their interest complained about the 
rghts afforded employees, however.) 
Some commentors believe that 
businesses are not given adequate notice 
of alleged Proposition 65 violations and 
3 reasonable amount of time to abate 
them. The Industrial Truc.k .4.330013(100 
asserted that OSHA cannot enforce 
without conducting an inspection and 
that the agency therefore cannot 
authorize such enforcement bv a State 
plan. Ex. 18-160. 

Cai/OSHA in its response asserts that 
as long as it continues to enforce the 
Hazard Communication Standard in 
accordance with its approved inspecliarv 
procedures, supplemental private 
enforcement does not need to meet the 
criteria. (Ex. 22) 

As discussed in Section I.A, State 
plans do not operate under a delegation 
of Federal authority but under their own 
authority, and therefore they may use 
methods of enforcement not included in 
the Federal Act. OSHA finds that the 
private enforcement mechanism of 
Proposition 63 incorporated into the 
State plan serves only to supplement the 
enforcement provided by Cal/OSHA and 
therefore does not need to include the 
same enforcement mechanisms used by 
Cal/OSHA. Regular State plan 
enforcement or the Hazard 
Communication Standard, including 
Proposition 6S. is still available." 
Employees continue to have the right to 
file complaints with Cal/OSHA 
regarding alleged hazard 
communication violations, mciuding 
violations of Proposition 6S, and to 
participate in Inspections and review 
proceedings. In addition, employees 
have the right to file suits under 
Proposition 65 and may file amicus 
briefs in third-party actions. 
Significantly, neither workers nor 
organizations representing their 
interests complained of the rights 
afforded to employees under 
Proposition 65's supplemental 
enforcement provision. 

While Proposition 65 does not 
provide for the setting of specific 


abatement dates, employers must be 
served with a "Notice of Intent to Sue" 
before a private suit is tiled. Some 
commentors have stated that these 
notices have been inadequate in the 
past. E.g. 13-133, 18-144. 18-164, '.5- 
207. Employers, of course, have all 
rights available under the judicial 
system in enforcement proceedings and 
may bring any inadequacies in the 
notices of intent to sue to the attention 
of the courts. Moreover, Caiifismia 
recently adopted regulations which 
clarify the notico requirements and 
require greater specificity than some 
previous aoti<^ of intent contained. 

See 22 02R § 12903 (effective April 22. 
1997), These new regulations should 
alleviate the concerns raised in the 
comments. 

D. Qualified Personnel 

Some commentors have questioned 
whether Proposition 65 as incorporated 
into the California Hazard 
Communication Standard complies with 
the OSHA requirement that State plans 
be enforced by qualified personnel. 
Section 18(c)(4) of the OSH Act and 29 
CFR § 1302.3(h) require that the 
designated agency or agencies have a 
sufficient number of adequately trained 
and qualified personnel necessary for 
the enforcement of standards. Several 
commentors pointed out that the 
prosecutors and private citizens 
bringing enforcement actions under 
Proposition 65 need not have specific 
training or expertise in occupational 
safely and health. Ex 18-S3. IS- ISO. 
13-160. 18-162. 18-166. 18-174. In its 
response, California maintains that as 
long as the basic hazard communication 
requirements are enforced by qualified 
Cal/OSHA personnel, the supplemental 
enforcement need not meet these 
criteria. 

OSHA finds that since the designated 
agency, which enforces hazard 
communication requirements 
comparable to those of Federal OSHA. 
does have qualified personnel to enforce 
those requirements, there Is no violation 
of this requirement. In addition, while 
actions under Proposition 65 may be 
brought by prosecutors or private 
citizens, the decisions in these cases are 
made by State courts, which are also the 
final arbiters in contested Cai/OSHA 
enforcement actions. 

rv. Decision 

Based upon the analysis set forth in 
Sections II and HI. OSHA approves the 
California standard, including 
Proposition 65 and its supplemental 
enforcement provision, but subject to 
the following conditions, which are 
applicable to all enforcement actions 


brought under the aurhort-y .of the St.ete 
plan, vvhether by California agencies or 
private plaintiffs: 

• S.Tiployers covered by Proposition 
65 may comply with the occupational 
requirements of that law by complying 
with the measures provided by the 
OSHA or Cai/OSHA Hazard 
CuiiiiiiunicaUua Standard, as provided 
in the State's regulations. 

• The designated State agency, Cdi/ 
OSH.4. is responsibie for assuring that 
enforcement of its general Hazard 
Communication Standard and 
Proposition 55 results in "“at least as 
effective” worker protection, the agency 
must lake appropriate action to assure 
that court decisions in supplemental 
enforcement actions do not resu.t in a 
less effective standard or in 
inconsistencies with the conditions 
under which the standard is federally 
approved. 

• The State standard, including 
Proposition 85 in its occupational 
aspects, may not be enforced against 
out-of-state manufacturers because a 
State plan may not regulate conduct 
occurring outside the State. 

With these conditions in mind, OSHA 
has determined that: 

( 1 ) The California standard Isst least 
as effective as Federal OSHA's Hazard 
Communication Standard. With a few 
additions which do not undermine (and 
may enhance) protection of employeea' 
nghts to know about workplace hazards, 
the standard covers the same chemicals 
and concentration of chemicals as are 
covered by the Federal standard. 
Similarly, the California standard, like 
the Federal standard, cequiies clear and 
reasonable communication of hazard 
information. The standard also 
adequately protects busines.s trade 
secrets. Finally, the evidence available 
to OSHA does not show that 
supplemental enforcement of 
Proposition 65 has resulted in less 
effective enforcement of hazard • 
communication requirements. 

(2) The substantive hazard 
communication requirements contained 
in the California standard are applicable 
to products which are distributed or 
used in interstate commerce. Consistent 
with the principle set forth in the 1983 
Federal Hazard Communication 
Standard. OSHA finds that the standard 
is applicable to products in the sense 
that it permits the distribution and use 
of hazardous chemicals in commerce 
only if they are in labeled containers 
accompanied by material safety data 
sheets. 

(3j The California standard does not 
pose an undue burden on interstate 
commerce. The substantive differences 
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between the general hazard 
comnunicaaon requixeraencs and Uae 
Federal aazard communication standard 
have not been shown to pose a burden 
on ccmmerce. in addition, the 
substantive requirements of Proposition 
65 may be met by compliance with the 
general Federal and State hazard 
communicadon requirements, thus not 
posing any additional burden on 
employers. Finally, based on the 
evidence in this record, neither 
FinanciaJ burdens associated wiLn 
voluntary settlement of Proposition 65 
cases nor the burden of litigating cases 
has been shown to create an undue 
burden cn interstate commerce within 
the meaning of the product clause. 

(4| The California standard is required 
by compelling local conditions. The 
voters of California have a legitimate 
and compelling local interest in 
determining how their right to hazard 
information can best be protected. 

(5) The California standard also 
complies with the cemaining 
requirements of Section 18 of the Act. 
Cal/OSHA. as the designated State 
agency, is responsible for Lhe effective 
administration of the plan throughout 
the State. This designation meets the 
requirements of Sectiun ], The 

State also has adequately trained 
personnel for the enforcement of the 
standard, pursuant to Section 18(c)(4). 
Finally, both die administrative system 
available under the general California 
standard and the judicial enforcement 
available under Proposition 6S’s 
supplerneiUal enfuccemenC mechanism 
adequately protect the rights of 
employers and employees. 

OSHA, accordingly, approves the 
California Hazard Communication 
Standard, including its incorporation of 
Proposition 65, subject to the staled . 
conditions. Finally, as noted at the 
outset of this decision, OSHA has no 
authority to address Proposition 65’s 
consumer and envlronmemai 
aoplioations. and this decision does not 
affect those applications. • 

V. Location of Supplement for 
Inspection and Cop 3 risg 

A copy of the California Hazard 
Communication standard may be 
Inspected and copied during normal 
business hours at the following 
locations: Office of the Regional 
Administrator, OSHA, 71 Stevenson 
Street, Suite 415. San Francisco, 
California 94105; and California 
l^ivision of Occupatio-oal Safety and 
Health. Department of Industrial 
R'^lations, 45 Fremont Street, Room 
1200, San Francisco, California 94105; 
Cffice of the Director, Federal-State 
Cperations, OSHA, U.S. Department of 
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Labor. Room N'-3700, 200 Constitution 
Avenue. NAV. Washington, DC 20210. 

.•Authority; Sec. IS. 84 .Stat. 1608 L' S.C. 
567}', 29 CfR oart 1902. Secretary af Labor’s 
Order No. 1-90 {35 FR 9033). 

Signed ia Washington. D.C., this 3nd dey 
of /one, 1997. 

Greg Watchman. 

Ac/ing Assistaat Secretary. 

(FR Doc. 97—14723 Filed 6-5—97; 8:43 atn| 
QIUUNQ CODE 


NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Nuclear 
Waste; Notice of Meeting 

The Advisory Committee on Nuclear 
Waste (ACNW) will Imld its 93rd 
meeting on July 23-25, 1997, in 
Building 189 — Auditorium. Southwest 
Research institute. Center for Nuclear 
Waste Regulatory .Analyses (CNWRA), 
6220 Culebra Road. San Antonio. Texas. 

The entire meeting will be open to 
public attendance. 

The schedule far this meeting is as 
follows: 

Wednesday. July 23. 1997 — 8:30 a.m. 

until 6:00 p.m. 

Thursday, July 24. 1997—8:30 a.m. Onti! 

6:00 p.m. 

Friday. July 25. 1997 — 8:30 a.m. until 
12:00 noon 

A. A full day’s session will be devoted 
to reviewing the performance 
assessment (PA) capability of the MRC 
and CNWRA staffs. This review will 
include discussions of both high- and 
low-level waste PA, as well as, the use 
of PA in site decommissioning 
management plan remediation e^orts. 
The session will also focus on the use 

of PA in calculating the consequences of 
igneous activity on a high-level waste 
repository, on the use of PA in the 
prioritization process, and on PA 
integration into the overall regulatory 
process. 

Representatives from the NRC and 
CNWRA will participate. 

B. A ftih day’s session wsU be devoted 
to reviewing the use of probabilistic 
perfonnance assessment approaches for 
waste management. The transition to 
risk-infonned, performance based 
regulation will form part of the 
discussion. Representatives horn the 
NIW!), CNWRA. DOE. and the nuclear 
industry will participate, 

C. The ACNW will bear a description 
of science and engineering experiments 
currently in process at the CNWRA. 

D- Preparation of ACNW Reports— - 
The Committee will discuss potential 
reporte, inciudii^ igneous activity 
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related -o Lhe proposed Yucca Mountain 
Repository, and other topics discussed 
during the meeting as die need arises. 

E. Commiltee Activities/Future 
Agenda — The Committee will consider 
topics proposed for future censideracion 
by tbie full Committee and Working 
Croups. The Committee will discuss 
A.CiVVV-related activities of individual 
membera. 

F. .Vfjsce//oneous — The Committee 
will discuss miscellaneous matters 
related to the concuct of Committee 
activities and organizational activities 
and complete discussionof matters and 
specific issues that were not completed 
during previous meetings, as time and. 
availability of information permit. 

Procedures for the conduct of and 
participation in ACNW meetings were 
published in the Federal Register on 
Octobers. 1996 (61 FR52B14). In 
accordance with these procedures, oral 
or written statements may be presented 
by members of Lhe public, electronic 
recordings will be permitted only 
during those portions of the meeting 
tiiat are open to Uie public, and 
questions may be asked only by 
members of the Committee, its 
consultants, and staff. Persons de.siring 
to make oral statements should notify 
the Chief, Nuclear Waste Branch, Mr. 
Richard K, Major, as far in advance as 
practicable so that appropriate 
arrangeinents can be mads tc schedule 
the necessary time during the meeting 
for such statements. Use of still, motion 
picture, and television cameras during 
this meedng will be limited to selected 
portions'df the meeting as determined 
ijy the ACNW Chairman. Information 
regarding the time to be set aside for this 
purpose may be obtained by contacting 
the Chief, Nuclear Waste Branch, prior 
to the meeting. In view of the possibility 
that 'die schedule for ACNW meetings 
may be adjusted by the Chairman as 
necessary to facilitate the conduct of the 
meeting. perso.ns planning to attend 
should notify Mr, Major as to their 
particular needs. 

Further information regarding topics 
to be discussed, whether the meeting 
has been cancelled or rescheduled, ffie 
Chairman’s ruling on requests for Lho 
opportunity to present oral statements 
and the time allotted therefor can be 
obtained by contacting Mr, Richard K. 
Major. Chief, Nuclear Waste Branch 
(telephone 301-415-7366), between 
8:00 A.M. and 5:0Q P.M. EDT. The 
CNWRA contact in. San Antenio is M.s. 
Bonnie Caudle (telephone 210-322- 
5157). 

ACNW meeting notices, meeting 
transcripts, and letter reports are new 
available on FedWorld from the “NRC 
NLAiN MENU.” Direct Dial Access 
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PHSA/California-Preemption Case #1 - Ohio 


An Ohio manufacturer of paint strippers containing methylene chloride labels 
its products in compliance with FHSA, to contain the following CPSC-approved language: 


WARNING: Contains methylene chloride, which has been shown to 
cause cancer in laboratory animals. Risk to your health depends 
upon level and duration of exposure. 


After methylene chloride is included in the Prop 65 list in 1991, the 
manufacturer also begins to sticker its products with the Prop 65 language: 


, ^ WARNING: This product contains a chemical known to the State of 
'<3; California to cause cancer. 


The manufacturer notifies its customers and distributors of the Prop 65 
Warning requirement, provides them with stickers, and offers to make additional stickers 
available if needed. It is sued in California, along with three other paint stripper 
manufacturers, by a private organization, because the enforcer has found recently-shipped 
product in the stale without a warhfng. I.J turns out that the product found by the enforcer 
has been transshipped by a Texas wholesaler to California without the California warning. 
The rnapufacturer had.no knowledge that the wholesaler would be shipping to California. 

During hearings on a motion for preliminary injunction, the court imposes the 
manufacturer's California sticker (size, placement, and language) on the other interstate 
manufacturers, and enters a preliminary mandatory injunction against all, requiring them 
to notify their customers by certified mail, and refuse to ship any further product to any 
customer who does not return a signed “compliance card” or promise over the phone to 
sticker all products. 

Manufacturer is also forced to settle for $60,000 in attorney’s fee, and incurs 
approximately $50,000 in its own attorney’s fees. A court in a subsequent action (EDF v, 
Thompson & Formbv l with a different manufacturer holds the CPSC warning for methylene 
chloride to be inadequate under Prop 65 as a matter of law, although the same court held 
that a manufacturer is not liable for product shipped by wholesaler to California of which 
the manufacturer had no knowledge. 
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PHSA/California-Preemption Case #2 - Pennsylvania 


A Pennsylvania manufacturer of paint strippers (which comply with CPSC's 
methylene chloride requirement) receives a 60-day notice at the same time as the first 
manufacturer, but is never sued. After receiving the notice, and on advice of counsel, it 
changes its labels on all products including Prop 65 chemicals to include a Prop 65 non- 
safe harbor warning that says: 

WARNING: This product contains chemicals known to the state of 

California to cause cancer and reproductive toxicity. 

Two years later, the manufacturer is sued for both the paint stripper identified 
in the first notice and for other^co^ocKT^he private 'enfohjer claims that the label is 
inadequate because the terjiri reproductive tox icityJ(_l 5 -vague; “birth defects or other 
reproductive harm” should tW'e been used. The manufacturer offers to change the 
warning language, but refuses to pay any penalties or fees to the enforcer. After the 
manufacturer has incurred over $10,000 in legal fees, the private enforcer decides the fight 
is not worth it, and takes the manufacturer’s offer in settlement. 
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FHSA/California-PreemDtion Case #3 - California 


A small paint manufacturer in California, which complies with FHSA labeling 
requirements, diligently researches which products require warnings under Prop 65. They 
use the following language: 

WARNING: This product contains chem^Is'known to the state of 

California to cause cancer, birth defect^ or reproductive harm. 

The manufacturer is sued by a private enforcer who claims that the warning 
“misleads” consumers about the potential risks. The manufacturer is forced to accept a 
settlement (because of the risk of litigation) that requires two warnings on the product, as 
follows: 


WARNING: This product contains a chemical known to the state of 
California to cause cancer. WARNING: This product contains a 
chemical known to the state of California to cause birth defects or 
other reproductive harm. 

The manufacturer is forced to pay $34,000 to the plaintiff to settle the case 
($1 5,000 directly to the private enforcer, and $19,000 in the enforcer’s attorney’s fees), and 
incurs approximately $25,000 in its own attorney’s fees. 
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FHSA/California-Preemption Case #4 - Interstate Shipper 


A manufacturer of paint strippers shipping products in interstate commerce 
complies with the CPSC methylene chloride labeling requirement in 1990. It is sued for 
failing to comply with Prop 65, and relies on the federal warning. A jury assesses penalties 
of $2500 per can for product without the federal warning (i.e., shipped prior to 1990) and 
$2 per can for product with only the federal warning for a total damage award of $210,000. 
The manufacturer is also ordered to pay $378,000 in legal fees to the private enforcer. 
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PHSA/California-Preemption Case #5 - Illinois 


An Illinois manufacturer which complies with FHSA labeling requirements 
settles over the paint stripper allegations and, as part of the settlement, agrees to provide 
product-specific point of sale signs to its retailers for thase:ppoduGts,- Jt- is later sued for 
toluene-containing spray paints (labeled ip accordance with FHSA) by the California 
Attorney General. For all of its products, it Kad sent point of sale signs to retailers asking 
them to post the signs close to all of its products: -The sipns were not product-specific. 

The Attorney General claims that the manufacturer violated Prop 65 by failing 
to use product-specific signs, and by failing to take steps to ensure that ti^ retailers would 
post the signs. When asked in discovery what steps the manufacturer shoura’haVe taken 
to comply with prop 65, the AG objects, claiming that it would be “burdensome and 
oppressive to imagine the thousands of ways” that the company couid have complied. 
Eventually, the state claims that manufacturer reps should have ensured compliance when 
visiting the stores, and that the company should have used its satellite TV system, held 
seminars and meetings for its retailers, etc. 

The company eventually settles with the state for in excess of $250,000 in 
penalties, restitution, and fees. It also was required to pay over $300,000 in fees to the 
private enforcer that first brought the notice, even though the court ruled that the private 
enforcer couid not directly enforce Prop 65 and could only intervene subject to the AG’s 
control. 
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PHSA/California-PreeiTiDtion Case #6 - Maryland 


A small Maryland company sells to the General Services Administration 
throughout the United States. Its products are also on the Qualified Products List (QPL), 
available to government contractors, and complying with US Government specifications. 
GSA warehouses in California receive shipments, but the company does not know whether 
the product is being used in California. It does not otherwise sell directly or indirectly in 
California. It has no idea that Prop 65 even exists. 

The manufacturer is sued by a private party in California. It resists imposition 
of jurisdiction and loses. It is forced to agree to provide warnings by labeling, pay nearly 
$30,000 in penalties and attorney's fees, and incurs its own attorney's fees of around 
$15,000. 
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FHSA/California-Preemption Case #7 - New Jersey 


A New Jersey manufacturer whose product complies with FHSA receives a 
vague 60-day notice that identifies one or two chemicals, and one product, “among others," 
that the manufacturer has not sold in California for years. It tries to settle with 
enforcer. The enforcer .clajrns that it cannot settle until it has been provided with all of he, 
manufacturers' products containing Prop 65 chemicals, and sales data (gross dstlars-arfS 
units sold in California). The manufacturer must turn over this information, or risk being 
sued. It refuses, and the private enforcer serves written discovery asking for the same 
information. The courts routinely order that it be produced, notwithstanding the fact that 
the private enforcer had no evidence of Prop 65 violations for non-identified products. - 

The manufacturer finally agrees to settle, contingent upon labeling including 
Prop 65 warnings, and payment of $5000 in penalties, $5000 in “restitution," and $6400 
in attorney’s fees and costs. 


This abuse was apparently curtajlgdJxiJ.2§5. when the sate agency adopted a 
regulation defining the 60-^flTotice requirement; and limiting enforcement actions 
to chemicals and products actually identified in the notice. Some private enforcers 
are still refusing to settle wmoutbaing-provided such information, or simply threaten 
the defendant with an endless line of enforcement actions as they discover each of 
the allegedly violative products. Thus, it is still easier for a defendant to provide this 
information and enter into a global settlement for all products. 
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FHSA/California-PreemDtion Case #8 - New Jersey 


A New Jersey manufacturer purchases a product line from another 
manufacturer. The contract conteinj^ a provigj.Qn,sta,tinflJhatjJljrodu co mply with Prop 
65 (^nd_Qlhgr labeling requirements such as FHSA), and the buyer is (^ven a'sirmmarvnsK' 
assessment for each product showing compliance. The manufacturer is sued over one of 
the products by a private enforcer. It immediately commissions a nother risk assess ment 
(showing compliance), but stickers product in (arid going fdJ'CaiifornTaforth^urafiorTtrf 
the lawsuit. 


The manufacturer tries to obtain the Attorney General’s assistance in getting 
the case dismissed, but the Attorney General cannot get a firm commitment from the 
agency to agree with the risk assessment, although they "generally” agree with it. Faced 
with the prospect of a multimillion dollar penalty assessment at trial, the best settlement the 
manufacturer is able to obtain requires: (a) payment of $200,000 in attorney's fees; (b) a 
$300,000 penalty clause that is waived if the manufacturer reformulates the product 
without Prop 65 chemicals within one year; (c) continued labeling with the Prop 65 warning. 
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SKMATfi BILL 1970 
SENATE NO. 1970 

THE COMMONWEALTH OF MASSACHUSETTS 
IN THE YEAR ONE THOUSAND NINE HUNDRED AND NINETY- SEVEN . 

1997 MA S .B. 1970 


VERSION: Introduced 
VERSION-DATE: October 16, 1997 
SYNOPSIS : 

AN ACT ENTITLED "THE MASSACHUSETTS CITIZENS' RIGHT TO KNOW ACT". 

TEXT: Be It enacted by the Senate and House of Representatives in General Court 
assembled, and by the authority of the same, as follows: 

SECTION 1 . Whereas , the people of the commonwealth of Massachusattc have a 
fundamental right to know about toxic chemicals contained in commonly used 
consumer products; and 

Whereas, products in widespread commercial use often contain significant 
quantities of toxic substances linjced to long term health threats such aa 
cancer, infertility and birth defects; and 

Whereas, citizens of Massachusetts are currently being denied their right to 
know and their ability to make infomed decisions about theix exposures to 
hazardous substances because most manufacturers are not required to provide 
warnings for products containing toxic chemicals; 

It is hereby resolved that the policy goal of this Act shall be to ensure 
that reasonable and clear information about toxic chemicals contained in 
ccnsumer products is made available by manufacturers to the general public so 
that parents ear. take steps to protect their children, consumers can make 
informed choices, and workers and communities can protect themselves and work 
with industries to promote cleaner and safer methods of production. 

SECTION 2 . The General Laws are hereby amended by inserting after chapter 21J 
the following chapter: - 

Chapter 21K, Massachusetts Citizens’ Right to Know Act. 

section i. This chapter shall be known and may be cited as the "Massachusetts 
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Citizens' Right CO Know Act." 

Section 2. DefiniCions- In this chapter, the following words and phrases 
shall have the following meanings: 



"Adequate margin of safety", one thousand times the no observed adverse 
effect level unless (a) the chemical is an essential human nutrient and the 
department has determined the highest multiple chat is not likely to inhibit 
human consumption in essential quantities, in which case Che department may set 
that multiple as the margin, or (b) the department has determined that potential 
human exposures to the chemical are well characterized and that adequate dose 
response data in bumana exist for the chemical for the effect in question (i.e.. 
reproductive toxicity or developmental toxicity or neurotoxicity) , in which case 
Che department may sett a multiple lower than one thousand for that particular 
effect that it determines represents an adequate margin of safety, provided that 
in no event shall the margin be leas than the margin that has been determined or 
used for the same effect of the same chemical under any federal law or the law 
of any other state. 


"Commisaioner" , the Conmiseionor of Public Health. 


'Department", the Department of Public Health. 




"Level in question", the quantity of chemical to which an individual is 
exposed during a single 24-hour day during which the individual eomee in contact 
with the consumer product, which shall constitute the rata of exposure per day 
for purposes of calculating lifetime exposure. 


"Massachusetts substance list", a compilation of tOxiC or hazardous 
substances promulgated pursuant to section four of chapter one hundred and 
eleven F. 


"Naturally occurring substance", a natural constituent of a food, or if it is 
present in a food solely as a result of absorption or accumulation of the 
chemical which is naturally present in the environment in which Che food is 
raised, or grown, or obtained; a chemical is naturally occurring only to the 
extent that the chemical did not result from any )tnown human activity; where a 
chemical contaminant can occur naturally in a food, the chemical is naturally 
occurring only CO the extent that it was not avoidable by good manufacturing 
practices . 


"Mo significant risk", for substances known to the department to oause 
cancer, a reasonable likelihood that no harm will result from exposure, and for 
sobstanoes known to the department to catise raproduetive toxicity, developmental 
toxicity, or neurotoxicity, no observable adverse effect with an adequate margin 
of safety. 


"Penalty", the amount of money that may be fined to a person who violates any 
provision of this chapter. 

"Person", an individual, partnership, firm, company, corporation, crust, 
association, group of individuals, estate, legal representative or agent. 

"Product", any goods sold or intended to be sold, includi n g food. 
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"ReprocJuctive toxin", a substance known Co cause reproductive or 
developmental disorders, including but not limited to birth defects, 
teratogenicity, fetal toxicity, mutagenicity, and sterility, 

''Substance”, any chemical substance or mixture. 

"Toxic effects warning list", a list of substances with toxic effaces 
established by section four. 

"Violation" . refers to each instance in which a person is exposed to a listed 
substance absent a required warning. 



"Warning", a cojTOTunication to potential purchasers and users of consumer 
products, which need not be provided separately Co each affected individual and 
may be provided by general methods such as labels on products, notices posted ±n 
stores, and Che like, provided chat the warning accomplished is clear and 
reasonable. In order to minimize the burden on retail sellers of consumer 
products including foods, regulations in^lemencing section three shall to the 
extent practicable place the obligation to provide any warning materials on the 
producer or packager rather than on the retail seller, except where the retail 
seller itself is responsible for introducing a chemical listed under section 
four into the consumer product in question. The warning shall disclose the name 
of any listed substance (s) triggering the warning requirement and disclose the 
potential health risks associated with the substance (s) . 


Section 3. Warning Requirements for Products. 


No parson in the course of doing business shall expose any individual to a 
substance known to the department to cause cancer, reproductive toxicity, 
developmental toxicity, or neurotoxicity, through a consumer product, without 
first providing a clear and reascnable warning except as provided in section 
five. 


Rules and regulations implementing this section shall to the extent 
practicable place the obligation to provide labels or other warnings on the 
producer or packager, except where a retail or wholesale seller is responsible 
for introducing into a product a eubstance subject to this section. 

section 4 . The Toxic Effects warning List. 

(a) The department of public health shall establish on or before September 
first, nineteen hundred and ninety-eight, a toxic effects warning list which 
shall include those substances known to the department to be carcinogens, 
reproductive toxins, developmental toxins, and neurotoxins. 

The list shall include, but not be limited to, those substances designated as 
carcinogens, neurotoxins, teratogens, mutagens, and extraordinarily hazardous 
substances on the Massachusetts oubeeanee list promulgated pursuant to section 
four of chapter one hundred and eleven F. 

(b) The department shall cause the toxic effects warning list to be revised 
in light of additional 3<nowiedge and to be republished at least once per year. 

(c) A axibstance is known to the department to cause cancer, reproductive 
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toxicity, developmental toxicity, or neurotoxicity if: 

( 1 ) in. the opinion of the department, the substanc© has been shown through 
scientifically valid testing or other valid scientific evidence, according to 
generally accepted principles, to cause cancer, reproductive toxicity, 
developmental toxicity, or neurotoxicity; or 

( 2 ) an agency of the state or federal government has formally required it to 
be labeled or identified as a substance that causes cancer, reproductive 
toxicity, developmental toxicity, or neurotoxicity; or 

(3) a body considered to be authoritative by the department has formally 
identified it as causing cancer, reproductive toxicity, developmental toxicity, 
or neurotoxicity. 

Section 5. Exemptions from Warning Requirement. 

Mo warning requirement estcd:>lished by section three shall apply tO: 

(a) an exposure for which federal law governs warnings in a manner chat 
pre-empts state authority; or 

{b} an exposure that takes place less than twelve months subsequent to the 
listing of the substance in question on the toxic effects warning list; or 

{c) an exposure which results solely from a naturally occurring substance in 
the product; or 

(d) an exposure for which the person responsible can show that the exposure 
poses no significant risk assuming lifetime exposure at the level in question. 

In any action brought to enforce section, five, the burden of showing that an 
exposure meets the criteria of this section shall be on the defendant . 

Section 6. Duties of State Agencies. 

(a) The department may in its discretion adopt and modify regulations, rules, 
standards, and permits as it deems necessary to implement this chapter and 
further its purposes. The department shall seek to prevent and minimise 
frivolous, misleading or inadequate warnings through regulations as necessary. 
The department, or the department of environmental protection if so designated 
by the governor, may upon request or at its own initiative determine levels 
below which exposures to a substance would satisfy section five, said department 
may assess reasonable charges to recover its costs in determining such levels. 

(b) The department may establish a scientific advisory committee to advise it 
concerning the department's duties under sections four and five of this chapter, 
or may designate a conmittee already established with similar composition and 
purpose to advise it concerning its duties under section four. The members of 
the committee shall serve without conq^ensatlon. No more than one-fourth of the 
comrnittea shall consist of industry representatives or individuals compensated 
by persons responsible for satisfying the requirements of section three. No less 
chan one-fourth of the committee shall consist of nominees of public health, 
consumer advocacy, or environmental organizations . 

Section 7. Penalties and Enforcement. 
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(a) Any person violating the provisions of this chapter may be enjoined in 
the superior court for the jurisdiction in which such violation is occurring. 

(b) Any person who violates any provision of this chapter shall be subject to 
a civil penalty not to exceed two thousand, five hundred dollars per unit of 
product for each violation in addition to any other penalty established by law. 
Such civil penalties may be assessed and recovered in a civil action brought in 
the superior court for the jurisdiction in. which such violation has occurred. 

(c) Actions pursuant to this section may be brought by any person in the 
public interest if {!) the action is conanenced more than sixty days after the 
parson has given notice in writing of tha violation which is the subject of the 
action to Che attorney general and to the alleged violator, and (2) the attorney 
general has not commenced and is not diligently pursuing an action against such 
violation. A court may award costs of litigation, including reasonable attorney 
and expert witness fees, to any party that advances the purposes of this statute 
through an action that it brings pursxiant to this paragraph. 

(d) Action pursuant to this section may be brought by the attorney general. 

If the attorney general brings an enforcement action pursuant to the written 
notice described in paragraph (c) , the noticing party shall be permitted to 
Intervene in the action on such terms as the court finds appropriate. 

Section Q. Nothing in this chapter shall diminish euiy legal obligation 
otherwise required at common law or by statute or regulation, and nothing in 
this chapter shall create or enlarge any defense in any action to enforce such 
legal obligation. Penalties and sanctions imposed under this chapter shall be in 
addition to any penalties and sanctions otherwise prescribed by law. 

SPONSOR : 

Committee on Nat Res u Agr 
LOAD-DATB: October 21, 1957 
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ANNOTATED LAMS OF MASSACHUSETTS 
Copyright- (c) 1996, Lawyers Cooperative Publishing 

*** THIS SECTION IS CURRENT THROUGH CH. 443, 12/20/96 *•* 


PART I , ADMINISTRATION OP TKB GOVERNMENT 
TITLE XVI. PUBLIC HEALTH 

CHAPTER iiiy. Hazardous Substances Disclosure by Employers 
Mass. Ann. Laws ch. 111?. ® •* (3.556) 

>9 4. Hassachusett,? SubsC-ance List; Contents and Update; Emergency Araer.dmencs; 
Toxic or Hazardous Substances; Notice. Hear-ings, and Appeals; Dissemination of 
IntcrTfiation. 

(a; For the purposes of this chapter, the commissioner of DPH shall establish 
the Massachusetts .substance list and make said list available to manufacturers, 
enployers. nui'icjpal coordinators, and the commissioners of DOL and DBF. 
SuKSi'.anoes on the list may be designated by their chemical name or common 
name (s) , and CAS number, only those substances specifically enumerated on the 
list shall be subject to the provisions of this chapter, and no articles as 
defined in sr.ction one shall be included on the list. The coramissioner of DPH 
shall prepare and amend the list according to the following procedures, and 
shall promulgate said l.lat pursuant to the rulemaking provisions of chapter 
thirty A on an annual basis. The annual list ehall become effective ninety days 
after its promulgation. In the case of substances which are extraordinarily 
hazardous and a threat to public health, the commissioner of DPH may promulgate 
emergency amendments to the list according to the laws of the commonwealth, 
provided that appropriate procedures for amending the list, afl specified in this 
section, are followed, l- Environmental Protection Agency 

Restricted Use Pe8r.icides--40 CFR 162.30 2- International Agency for 

Research on cianccr (Subliec: ".Substances found to have at least 

sufficient evidence of carcinogenicity in anvmals'') 3. National 

Toxicology Program List of chemicals published in the bfAnnual Report 

on bfCarcinogena . 4. Occupational Safety and Health 

Administration Toxic and Hazardotie .SubstaRces"29 CPR 1510, Subpart Z 

5, National institute for Occupational Safety and Health/Occupa- 
tional safety and Health Administration bfCccupational Health 

Guidelines for Chemical Hazards 6. American Conference of Governmental 

Industrial Hygienists btThreshold Limit value for Chemical Substances 

and Physical bfagents in the Workplace ^ - National Fire 

rrocffiction Association Hazardous Chein.Hcsla Data (NFPA 49) 

a. National Fire Protection Association Fire Hazard Properties of 

Flammable uiquids, Gases, Volatile So.) ids (NFPA '125 M) 'All 

items rated II through IV as health hazards or 111 through IV as 

flammability or reactivity hazards. ) Environmental protection Agency 

Carcinogen Assessment Group’s List of carcinogens 10. National 

Cancer Inetitutft {Substances Chat meet the NTP criteria for 

significant carcinogenic effect.) 

(b) The list shall consist initially of all chemical substances enumerated in 
uny of the following designated source lists, exclusive of generic categories; 
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(cj The coif.missi on<?r, in protr.ulgaring nhe Massachusetts substance list and 
ics amendnents sh-Jll designate on said list any substance which is a 
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Mass. Ann. Laws ch. iiiF, » 4 (1996) 


carcinogen, civ.tagen, teratogen, or neurotoxin, based on a preponderance of 
substantial and valid scientific evidence. 


(d) t'or the ourposea of this chapter, a toxic or ha 2 ardous substance is 
p.-asent in any mixture if it is one per cent or more of the mixture or two per 
oant if the toxic uz' hasardous substance exists as an impurity in the mixture; 
provided, hov;ever, that the commissioner of DPH may, by regulation, raise the 
concentration requirement for a toxic or hazardous substance which he or she 
finds IS not toxic or hazardous at the threshold levels; and may lower the 
concentration reguiremetit for a toxic or hazardous substance including 
carcinogens, mutagen.s, teratogens, and neurocoxins for which there is valid and 
substanv.ral scientific evidence that the substance is extraordinarily hazardous. 

The manufacturer of- a toxic or hazardous substance shall notify the 
commissioner of DPH of any valid evidence which indicates either: that the 
concentration requirement for a toxic or hazardous substance '.a higher than what 
is necessary to protect employees who worlc with, or may be exposed to, the 
substance; or Chut the concentration levels should be lowered because there is 
valid and substantial evidence that the substance is extraordinarily hazardous. 


The provisions of this chapter shall not apply UO impurities which develop as 
intermediate matei'iels during chemical processing but arc not present in the 
final mixture, and to which employee or community resident exposure is unlikely. 


(a) The comrr.issioner of dpH shall amend the Massachusetts Substance List by 
adding, in place of the generic categories excluded pursuant to subsection (b) 
of this section, those specific toxic or hazardous substainces which Call within 
said generic categories and which, in his judgment, should be subjected to the 
provisions of this act. Provided that such amendment shall be made only after 
opportunity has been provided for public comment and hearing pursuant to the 
rulemaking provisions of chapter thirty A and upon the commissioner's finding 
that according to the- preponderance of the evidence, substantial and valid 
scientific evidence exists that any substances added pursuant to this subsection 
may result in an acute or chronic risk Co human health or safety. 

(f) Any substance added to or delated from the source lists designated in 
subsection (b) of this section by the agency respoaeibie for preparing and 
amending said list shall be added to. or deleted from, the Massachusetts 
substance list as part of its annual amendment by the commissioner of DPH. 

(g) Further amendments to Che Massachusetts substance list may be established 
by the commissioner of DPH, pursuant to the following process: 


The corair.i8sionsr shall publish a notice of intent to add a substance to the 
Massachusetts substance list. This notice shall identify the proposed substance 
and shall inform interested persons of their right to request a proceeding 
pursuant r.c this section. Any person showing that he may ha substantially and 
specifically affecjftad by the proposed addition to Che substance list may file a 
request for such hearing provided that such request is filed .in writing with the 
conunissloner within thirty days of the date that the notice was published. 


Upon receipt of .i request for a hearing, the commissioner shall sec a hearing 
date. .=isasonable notice of the hearing shall be afforded all persons requesting 
a hearing and shall Include statements of the time and place of the hearing. 
Parties shall have autficient notice of the issues involved to afford them 
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reasonable opportunity to prepare evidence and argument. 
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The cuntniissioner shall allow any other interested person to participate by 
presentation of argument orally or in writing, or for any other limited purpose, 
as the agency may order. 

■JnleGS otherwise provided by law, the esmraissioner, or hia hearing officer, 
need not observe the rules of evidence obser'/ed by courts, but shall observe the 
rules of privilege recognized by law. Hvidence may be admitted and given 
probative effect only if it is the kind of evidence on which reasonable persons 
are accustomed to rely in the conduct of serious affairs. The commissioner may 
exclude unduly repetitious evidence. 

“vary party shall have the right to call and examine witnesses, to introduce 
exhibits, and to .uubmit rebuttal evidence. Cross-examination shall not be 
allowed. 


All evidence, including any records, investigation reports, and documents in 
the possession of the agency of which it desires to avail itsalf as avidance in 
making a decision, shall be offered and made a part of the record in the 
protneding, and no other factual information or evidence shall be considered. 
Documentary evidence may be received in evidence in cue form of copies or 
excerpts, or by incorporation by reference. 


The comniseioner shall make available an official record, which shall include 
testimony and exhibita, and which may be in narrative form, but need not arrange 
CO transcribe shorthand notes or sound recordings unless requested by a party. 

;f so requested, the oommiasioner may, unless otherwise provided by any law, 
require the party to pay the reasonable coats of Che transcript before the 
agency rr,ak:es the transcript available to the party. 

A decision to place a substance on the list pursuant to this subsection, must 
be based upon the commissioner's finding that according to the preponderance cf 
the evidence, substantial and valid scientific evidence exists that the 
eubetance pcsea an acute or chronic risk to human health or safety. The 
commissioner's decision shall be in writing or stated in the record. The 
decision shall bn accompanied by a statement of reasons for the decision, 
including determination of each issue of fact or law necessary to the decision. 
Parties te the proceeding shall be notified in person or by mail of the 
decision, of their right to appeal the decision to the Superior court and the 
time limite on their right to appeal. A copy of the decision and of the 
atatsment of reasons shall be delivered or mailed upon request to each party and 
to his attorney of record. 

Any person aggrieved by the decision of the commissioner may appeal such 
decieion to the Superior court for Suffolk county. The standards for review 
shall be in accordance with the stwdards provided in section fourteen of 
chapter thirty A. 

(h) substances not present on the Massachusetts substance list established 
pursuaiic to this section shall not be subject to the provisions of this chapter. 


(i) The commissioner of CPH shall be responsible for the dissemination of all 
information available on che nacure and hazards of coxic or hazardous 
substances, from the chemical substances information networks of the federal 
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environmental protection agency, the health hazard evaluation program of the 
national institute of ooflupational safety and hea-lth and any and all other 
information sources. DPH shall promptly assist employers, employees, community 
residents, municipal coordinators and state personnel with inquiries concerning 
Che toxic or hazardous nature of such substances. DPH shall assist DLI in its 
responsibilities with respect to preparing or obtaining MSDS information 
pursuant to section nine (b) . 
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on GENERAL LAW 

LCO No. 1231 

General Assembly 
February Session, A.D., 


1998 


AN ACT CONCERNING CITIZENS' BIGHT TO KNOW. 

Re i.t enacted by the Senate and House of Representatives in 
General Assembly convened: 

Section 1. (NEW) Aa used in sectio.ns 1 to 7, inclusive, of 
this act : 

(1) "Adequate margin of safety" means one thousand times the 
no observed adverse effect level unless (A) the substance is an 
essential human nutrient and the coimnissioner has determined the 
highest numerical multiple that is not likely to inhibit human 
consumption of the substance in essential quantities, in which 
case the commissioner may, by regulation adopted under section 5 
of this act, set that multiple as the margin, or (B) the 
commiss.ioner has determined that potential human exposures to the 
substance are well characterized, that adeq'uatc dose response 
data in humans exist for the chemical for the effect in question, 
and that as a result a numerical multiple lower than one thousand 
will fully protect the health of the public consistent with the 
purposes of sections 1 to 7, inclusive, of this act, in which 
case the commissioner may, by such regulation, set that multiple 
as the margin for that effect and chat substance, provided, in no 
event shall the multiple be less than ten nor shall the margin be 
less than the highest margin that has been determined for the 
same effect of the same chemical under any federal law; 

{ 2 ) "Commissioner" means the Ccirunissionet of Public Health; 

:3) "Level in question" means the quantity of substance to 
which an individual is exposed during a single twenty-four-hour 
day during which the individual comes in contact with the 
substance, which shall constitute the rate of exposure per day 
for purposes of calculating lifetime exposure? 

(4) "Naturally occurring substance" means an inherent 
constituent of a food in its natural state, or a substance 
present in a food solely as a resu.lr. of absorption or 
accirauiation of the substance which is naturally present in the 
environment in which the food is raised, grown, or obtained, 
provided (A) a substance ia a naturally occurring substance only 
to the extent that the substance did not result from any known 
human activity, and (B) where a substance can occur as a 
contaminant in a food, the substance ia a naturally occurring 
substance only to the extent t.nat it was not avoidable by good 
tianuraoturing practices including good agricultural practices; 

:■!) "No significant risk" means (A) for substances known to 
tho commissioner to cause cancer, a reasonable .Irkslinood that no 
harm will result from exposure, and (B) for substances known to 
the commissioner to cause reproductive toxicity, no observable 
adverse effect assuming an adequate margin of safety; 

(6) "Person" means an individual, partnership, firm, 
association, company, trust, corporation, association, or other 
legal entity of any kind; 
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(7) "Person in "he course of doing business" means any person 
ftmpicyir.g more than ten employees in his business, but does not 
.include any federal. state or municipal agency or quasi-public 
agency; 

■8) "Reproductive toxicity" means toxicity which causes 
reoroductive or developmental disorders, inc.luding, but not 
limited to, birth defects, teratogenicity, fetal toxicity, 
deve.lo?mentai toxicity, mutagenicity, and sterility; 

ol "Substance" means any chemical substance or chemicai 
mixture; and 

(IQ) "Warning" means a communication to potential purchasers 
and users of consumer products, which need not be provided 
separately to each affected individual and may be provided by 
genera.L publication including, but not limited to, labels on 
products, posting of notices and plac.ing notices in the news 
media . 

Sec. 2. (NSW) (a) No person in the course of doing business 
shall Icncwingly and intentionally expose any individual to a 
s.abstance listed under section H of this act without first 
providing a clear and reasonable warning, except as provided i.n 
section 5 of this act. 

(b) No warning provided by placing notices in the news media 
shall be considered clear and reasonable for purposes of 
subsection (a) of this section unless (1) regulations defining 
the circumstances under which such notices shall constitute clear 
and reasonable warning for purposes of sections 1 to 7, 
inclusive, of thi-s act have been adopted by the commissioner 
under section 5 of this act and (2) such regulations are fully 
compliec with- Ih order to minimize the burden on retail sellers 
of foods and other consumer product.s, any regulations adopted by 
the coreinissioner to implement this section shall, to the extent 
practicable, place the obligation to provide any labels or other 
warning mate.t.ials on the producer or pacicager rather than on the 
retail seller, except where the retail seller is responsible for 
introducing a substance listed under section 3 of this act into 
any such food or other consumer product . 

Sec. 3. (NSW) (a) On or before June 1, 1999, the commissioner 
shall, after notice and opportunity for public conunent, publish a 
list of those substances )cnown to the commissioner to cause 
cancer or reproductive toxicity. The cotuaiseioner shall cause 
such list to be revised and republished in light of additional 
Icnowladge by June 1 at least every ocher year thereafter. 

Notwithstanding the provisions of subdivision (13) of section 
4-166 of the genera.l statutes, such list shall not be considered 
a regulation for purposes of chapter 54 of the general statutes. 

(b) A substance is known to the commissioner to cause cancer 
or reproductive toxicity for purposes of subsection (a) of this 
section if: (l) In the opinion of the commissioner, the substance 
has been shown through scientifically valid testing or ether 
valid scientific evidence, according to genera.lly accepted 
principles, to cause cancer or reproductive toxicity; (2) an 
agency of this state or Che federal government has formal], y 
required it to be labeled or identlf.ied as a substance Chat 
causes cancer oc reproductive toxicity; or (3) a private or 
public entity considered to be authoritative by the commissioner 
has identified it as causing cancer or reproductive toxicity. 

3ec. 4. (NEW) NO warning requirement pursuant to section 2 of 
this act shall apply to: 

(1) An exposure for which federal law governs warnings in a 
manner Chat preempts state authority; 

(?) An exposure that takes place less than twelve months 
subsequent to the listing of the substance pursuant to section 3 
of th.-,s act; 

(.3) An exposure which results from a naturally occurring 
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substance in cine product; 

(4) An exposure for which the person responsible can show 
that “he exposure poses no significant risk assuming lifetime 
exposure at the level in question; or 

(5) An exposure which is below any level established by the 
ccrjT-issioner pursuant to section 5 of this act. 

Sec. 5. (NEW) (a) The commissioner may adopt regulations, in 
accordanca with chapter 54 of the general statutes, to carry cut 
the provisions of sections 1 to 7, inclu.sive, of this act. The 
commissioner rriay seek to prevent and loiniiriza friv'olous, 
misleading cr iiiadeguace warnings through such regulations as the 
commissioner deems necessary. The failure of the commlssicnar to 
adopt .such regulations shall not affect any Liability under said 
sections. The comnissioner may determine by any such regulation 
the levels of exposure for a listed substance below which 
exposures to that substance would qualify for exemption under 
.subdivisions (4) and (5) of section 4 of this act. If requested 
to adopt any such regulation, the conmiissioner may assess the 
person making such request reasonable charges to recover the 
commissioner's costs in determining such levels. In determining 
such levels, the commissioner may adopt levels which have been 
adopted or determined for the sarnie purpose by a private or p’lblic 
entity, including a federal or state agency, considered to be 
authoritative by the commissioner. 

(b) The commissioner may establish a scientific advisory 
committee to assist him in carrying out his duties under sections 

1 to 7, inclusive, of this act. The members of the advisory 
committee shall serve without compensation, but may receive 
reimbursement for actual reasonable expenses. Not more than 
one-fourth of the committee shall consist of representatives of 
businesses which manufacture, distribute or sell substances 
listed under section 3 of this act or products which contain such 
substances and are subject to the warning requirements of section 

2 of this act, or of individuals compensated by such businesses- 
Not less than one-fourth of the committee shall con9i.st of 
representatives of public hea.lth, consumer advocacy or 
environmental nonprofit organizations. 

Sec. 6. (NEW) (a) Any person who violates any provision of 
sections 1 to 7, inclusive, of this act shall be subject to a 
civil penalty not CO exceed two thousand five hundred dollars per 
day for each violation. Such civil penalty may be assessed and 
recovered in a civil action brought by the Attorney General in 
the judicial district of Hartford-New Britain. 

(b) Any person may bring an action to enforce Che provisions 
of sections 1 to 7, inclusive, of this act if (1) Che action is 
coininenced more than sixty days after the person has given notice 
in writing of the violation which is the subject of the action to 
Che Attorney General and to the alleged violator, and <2) Che 
Attorney General has not commenced and is not diligently pursuing 
an action against such violator. The court shall award coats of 
litigation, including reasonable attorneys' fees ana expert 
witness fees, to any prevailing plaintiff. If Che Attorney 
General brings an enforcement action pursuant to the written 
notice described in this subsection, the person providing such 
notice shall be permitted to intervene in the action on such 
tenns as the court finds appropriate. 

(c) In any action brought under this section, the burden of 
snowing that an exposure is exen^t pursuant to section 4 of this 
act shall be on the defendant. 

Sec. 7. (NEW) Nothing in sections 1 to 7, inclusive, of this 
act shall diminish any legal obligation otherwise required at 
common law or by statute or regulation, and nothing in said 
sections .shall create or enlarge any defense in any action ro 
enforce such legal obligation. Penalties and sanction.'s imposed 
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under sections 1 to 7, inclusive, of chis act stall be in 
addition to any penalties and sanctions otherwise prescribed by 
law . 


3TATZMENT OF PURPOSE: To require businesses which cause known 
exposure to chemicals known to be harmful to humans to provide 
notice of the exposure to the persons exposed. 

iProposed deletions are enclosed in brackets- Proposed 
additions are all capitalized or ur.deriincd where appropriate, 
except that when the entire text of a bill or resolution or a 
section thereof is new, it is not capitalized or underlined.} 

TOP 
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Camtecticut SB 389 Taflarts J* 0 ints 

Dapllcam £xi«dns taws and Reguiadoos with No Added Public Health 

The provistons of the bill duplicate existing food safety provisions uni^ both the fedenil 
and Connecticut law. Basting federal kws provide a strong and reliable s^ety net to 
protect die pubifo health against unsafe food and consumer products. 

Oupliottion of federal safety rcgulaUons waste limited state resoiffce^ and misappropriate 
fen^ that stxtld be allocated to programs >^th real public beneht, siu^ as etkication 
systems, law enforcement and criminal prosecution. 

This bill wodid require warnings detotatiied to be unnecesary by the U.S. f^ood and 
Drug Administration and other fedcAl agencies. Thi* would dlsnxpt intemate food 
diseitHTdon, mislead consumers and ultimately haim pd>Iic health. 

The biU would add burdensome new Fojuinnnenct, but will provide Connecticut citizens 
with no additional useful information and would not enhance personal or public health 
protection. 

Potenfed CoasumCT Ceofotioa 

The bill is an example of how stam-by-state regulations can undemtine federal assurances 
of product safety and lead to consumer eoahsion. 

The pfediota of urmecessary warnings^reqalred hy diis bill would make it difficult for 
consumers to distin^isb between real hazards and inslgnificam hazards. 

Some experts feel that consumcas have seen so many government warnings that they are 
imeed to them (Danger) Warning LafetW May Ba^re^V^/, April 28. 1997). 

A BiU Based on Bad Scieocc 

The act is based on the feedty premise diat diere is a rignificaRt public health problem 
related to toxic components in food and ornsumer produce. There is no creditable 
evidence to si^port such a premise. 

Sound public health programs not only provide accurate informaticm on rids, but also 
provide appropriate solutions or alteroadva within the current infeastructure. It is a 
pid»lic disservice to |»ovide information on a possible hazard widxxit a means to manage 
it, This bin address the infonnatlon ride of this equatim, Isit offers no mana g e m e n t 
soKttions, as the threas are too insignificant to martage. 
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To onact SacSioa 37S2.01 through 3752.99 of the Eeviaed 

Code. 

The propoeed law vonld: 

(1) Sequira buslneeaea to provide labela isd/or ocher mmisgs 

la eenjunctloa «ith the uaa la coiuuosr produeea or the 
aavlroBiiiantal release of rubseancas deeeisltied on 

the basis of eases or other evldense to Ineras a e the aon al 
rislc of caacer os reproductive defects la aalnals or means. 

(2) Create a saw ear on buelaesa that ralaaae or traasCer toxic 
chsBilBila of ons osne per pouad per year on tbsir 
SBdssloas to be paid lato a special fund. That tax am 
elvU flaaa would pay Cor inplaBaacaelaa, administration and 
eafoxeemeac of Cba law and would award graaca to groups 
danoBScratiag s nsad to study ssvlxoBBanesI axpcsuzas to 

fubgcaacAfle Stafig l o ra T gavmssmtoiSi offlcialw 
admlaiscar tbe pregsea. staca aad local govemasata and 
privats buslaasass with nine or Cawer aitployees axe exampe 
croa tbe law. 

(31 Provlda for criainal panalciaa and civil fines for 

violatioos of the law. Civil panalties of up to 99.500 a 
day per axpoaura, am criainal penaiciee of 2-4 years In 
jail and up ts a 929,000 Cina aay ba In^osed. Aceocsaya 
teas aay be awarded. Persona subject to tbe law aaisc 
conduce Isvencaxlas of cheraicala am detailed area 
aasessnaata tmdar specified eiccuostasces. 

If edeptad, this law would ba efCeccivw on Decesdsar 2, 1992. 


(Srapaaed by InitlatlTa petiticn) 

A ujority yes vets la aaesaaacy £or paaaags 


USA 
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HAWAII BILL TEXT 


T.ifc SiKATE S.5. NO. 2301 

MINE7EENTH LEGISI-ATUP.E, 1338 
.dTATE OF HAWAII 

VERSION: luizccducec 
January 26, 1938 
Lerin 


A filLL rCR AN ACT 

RCLA.TING TO SAFE DRINKING WATER AND TOXIC ENFORCEKENT. 

TEXT: 

8r. IT ENACTED BY THE LEGISLATCRE OF THE STATE OF HAWAII.: 


SECTION 1 . The Hawaii Revised Statutes is amended by adding a new chaotec 
r.d 02 aoprcprlatsiy designated and to read a.-t fellows: 

"CHAt’TER SAFE DRINKING WATER AND TOXIC ENcOSCEMENT 

S«wticn -1 Definitions. For the purposes of this chapter: 

"Hatarcous waste" has the same ma&ning as defined _n chapter 342c. 

"Peiraor." means an individual, trust, firm, iolnt stocit company, 
corporation, conpar.y, partnership, limited .. iabiiity co(rp»ar.y, ond asscciation. 

"Fersor. in the ccurae of oomg business'’ doss not Include: 

(11 Ary paraor. employing Tawer than ten erapLoyeas An the person's 
business; 

!?:■ Any county or a:iy department or agency thereof or the State cr any 
dapartrr.ant or agency thereof or the federal goTernmenc or any department or 
ogoncy thereof; or 
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h:-3i:i. 5; - I99‘ ai s.b. 2jOi (sn) 

•vE'.'TICN 1. The Hawaii Revised Sdafjncs i.t »rr\endt’fl e:.'.ing ‘ ne'-: 'lop--?!- 
-r. h?. appcr)pri--r.c>ly ds^jignoted ond to read as Ttiiows; 

■’CHAt’TElR TATE CRINKIK3 MFiTER AND TOXIC ENFORTEHflNT 

-■> Ce'^in i. t.' 'jn:? . por the purp-oaes rf -jhis chapter; 

wa3Te'' has The sair.c meaning as .in CT’pcer 3-12J. 

"rarsor:" ireani- an iiidividua-. trust, firm, :3int stock, otmpany, 
corpcrar.io- . conpar.y, partnership, limited liability cctpany, and asscriati or. . 

'■Persoi; i:\ t:ie course of doing business'’ does not indues: 

(ij Pry pe'ser err.plcying ^ewer than ten employees i.i tiis persen's 
business; 

(2) Any ec-jnty nr any departirenc or agency thereof or the State or any 
department or agency thereof or the federal government or ar.y department or 
agency thereef; or 


KT-Bl'LLS - 1937 HI S.B, 2301 (SN) 

(3) Any entity .in its operation of a oublic water systejn 3® defined in 
sectinr 3<5C'E-1 . 

"Sigr: ficant amount" any detectable arcunt exsapt an amount That 

would meet Lne exemption test in sectice -7<3j if an individual were exoosed 
to such an amount ih drinking water. 

"Ssurca ct drinking water" .means either a present scurcs of drlnki.ng water 
or water that is vdencifiod or designated in a plan adcoted by a ccunty board 
of water supply as being suitable for domestic or municipal uses. 

"Threaten to violate'’ means to create a oo.iciition in which thare is a 
sjcsr.sncial prcbab-licy that a violation wii.i. occur. 

Section -2 rrohibition os contaainetlng drinking water with chemicals 
known to <3ause car.cer or reproductive toxic.ity. Ho person in the course of 
do.‘.ng business shall knowingly discharge or release a chemical knevm to the 
State to cause cancer or reproductive toxicity into water or onto or into land 
where the uhemicol passes or probaoly will pass into onv source of drinking 
water, except, as provided in. section -6. 
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i-:-'2ri.LS - i9j;- hi s.9. 

-3 Keqjiied A-a^nAnQ befjrs cxpcs-jr-ii -.c, chGniicaif! <ncv.-r ro causB 
jr.iicdi uir refJioductivG toy.icity. No perscn i.n 'r.e course of dcio^ ousinas-s 

kncwir.oiy cnr; i n ten c i on^.Uy expose any individual tc a cher.iral >inov.-r. to 
-.te 5ty.ce to cause cancer or reorodurtive toxicicy wichcut tirar. civino clec.r 
;r.d recscnao..ft warning to the incividual, except as provided in section - 7 . 

Warnirg" v/ichir. chc meaning of tnis section nee.*! net be peevioed 
separately to each exposed iridivictiol end nav be orov^ded by general •nechods 
5,:ch as iaoels On cor.aumer product-S, inoloaicn of nocices ir. oaiiings 7.0 
CJStnmar.s, posting of notices, placing notices in pcbiic news r.adia, •* nd the 
like, pryvided the warning e.ceoifplish-sd id clear ar.d resscrao.e. To minimize 
the burden on retail sellers of consumer products, includinc feeds, ri ;_«.>5 
implementing this acotion, to the extent practicable, shall 'piaoa the 
obligation to provida any warning mat.sritls such as '•abels or. the producer or 
packager rather than on toe retail seller, except whore the retail seller 
itself is responsible fer introducing a chemical Icr.own tc the scare to cau.«e 
cancer or reproductive toxicity into the con.surcar oroduct ir. quesrior. 

Section -4 Enforcement. (a) Any person who violates or thcaatens to 
violate sectio.n ~2 or .-sectior. -3 may be enjoined in any court of competent 

jurisdiction. 


Pag^ 


HI'-eiLLS - 1S97 y.i 
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(b) .:\ny person who violates sect-icn -2 
civil penalty not to exceec S2,500 per day 
any other penalty esCabiiSbed by law. Thn 
rccovorsd .-..n .0 civil action brought in nny 


or section -3 shall fee iiabie for a 
for each viciatlon ,i,n addition to 
clv.n penalty rray be assessed and 
court ci competent jurisdictich . 


.C/ .potions pursuant; to this section may be brought by the attcrr.ey 
uensral ir r.ne name cf the people e£ the State or by anv prosecuting atternev 
c* 0 county, or as provided in subsection :d>. ’ ‘ 


.d) An.,l,or.s pursuant tc this section may be brcughc bv a;iy person in the 
public i.sLerest if: 


{!) The action is ooumenced note than siwtv days after the person has 
given notlcfl of ^ the violation, which i$ the subject cf the actior., to the 
attorney genera, and tne prcsecucino atternay in whose county the vicLation is 
«.i_eged to occur and to the alleged viol.itor; and 


(2) Ne.ith6r the attorney general nor any prosecuting attotn»y r.as 
commenced and is di.T.;.gently prosecuting an action hgnin.st the vlo!aLio.-i, 
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'-I" P-i. S2:»i ;sK) 

"5 LavI C° c.f^emical .‘5 kn-wn tc cause cancer t>f rfepr.ncrn'iTS 
LO^icit-V. 'ai '.ftez Jar.uaxv ZOQZi the goverr.nr ^r.aii cause ':r be n”bli?r.'?d 
a list ci .hc;iis cr.er.i<lv 1 0 known to rhe State to cause ccnrer cr raptac-rtiv* 

Lo.xlC-i'y, nnc shall cause the list to b« rovisot and repub.'.lshec; in licnr n- 
additional knowledge dt .cast ones per year therearter. 

(b) A cnen':.cai ia known CO the Statfi to cause cancer or reproductive 
toxicity li ii\ th? rpimon of the State's v^uslifled experts it kts beer. 
cJ.«ar'v :-.hov.T. t-'iroug.n .'scientifically valid testing sccording to teneraiiy 
accepi.ee prir.cioles LO CcsVJse cancer or reproductive toxicity/ or : f a body 
considered to be tuthoritaCive by the experts has fomaily identified it as 
causing cancer or reproductive toxicitvr ur if an agency cf ths state or 
federaa covrrnmer.t has Icrmc'ly required ii tc be labeled or Jdantifiec as 
causing can-sr or rciproductive toxicity. 

(c) Afttr Decarrber 31. 2002. and at least once per year thereafter, the 
governor s.tali cause to be published a separat«J list of tnose chemicals that 
St the Ltrr.e of publicsticn may be required by state or federal law to have 
been tested for the potential to cause cancer cr reproductive tcxJcity but 
that the .Stare's qualified experts have not found to have seen adequately 

tested as required. 
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I'd' The covarror shall identify and consult wltt. '-he steca’s qualified 
If „Sl;iry -.o carry out th. govoraofa duties Udder tnts section. 

f«) Tn car-v'-id out the duL.es of the qovecior u.hder this s-ction. the 
.jovalllr Ini Ine-IIvIIrtola nesignacc, snail uoc be =on.sidered to be adopting 
a ro.ie within the meaning «: ebsapter 91. 

Sectinn -6 T.y.expcions from discharge prohibrCior. (a} S^tion -2 sha_- 

nut Ipllv L any diicMrgo or rslease that tares pJa=. >»“ 

sjbseSjonr, tc the liati.ng of the chemical rn cucstuon on the c.at -equ.red t- 
be publish.&rt under section . 

(bl section -2 shal- not apply to any dlstharge or teleass that meets both 
of the ioMowing critist.'.o : 

,11 '■he discharge or release ■.lU hoi cause any sigrifioant amount of the 
dischaUed ni- rale.tsed chemical to enter eny source or dtinkang water, and 

(2) The disenerqe or release is in ccefontity with all othor law.i and w.tn 
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19?. HI 6.D. 290-. ,;sn: f 

•■CTb ^ r.-egclACioii, psr.-nit, rcquirciOTen; , o.od crc^r. Iri ar.y action 
■;r;L'ct^.=; s-acti'Or. -2, r.r.e b'JTd^n o£ 3hcv_nq that a discharge or 
cts rnr. crir.erio ct Ch_;j subsection shall be tn tre ^-Jefenddnt , 

n Zx-oaptlons froir. v:arning teqj.lreneTit . Section -3 shall ret 
sr.-p'y 'iny nt tha folloving exposures: 

(U An w.'cposure Cor w.niih i^derai law govorr.s warning in a itannsr that 
pi-eerrpt? state authority; 

(2; An e:<po3urft that taVes pises Issa than twelve months subsRovant to the 
listtng n: the che-iiical in question on the list '■sgtn.rea cc be pufciished unOGr 
•■ssczlcn -5 v'ct'; ; 

(3/ An exposure for which the person responsible can show that the 
expo-ciirs poses no arqniftcant risk assuming lifetime ereposure at tha level in 
vrje.stion for substances known tc the State to cause cancer, and that the 
exposure -.vill nave no Observable effect assuming exposure at one thousand 
times tne level In question for substances known to the State to cause 
ri=productivs toxicity, based on evidence and standards of comparable 
scier.-.iiic validity to the evidence and standards that form the scientific 
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bnsls for the listing cf the chemical putsuar.r tc section -5(a). in any 
«cr..Ldr irv'ciigr.- to enforce section -3, cr.c burden cf showing that ar. exposure 
.mcots the cri’.ari-. of thiii pAcagrar-h sh5.ll be on the defencar.t. 

Section Tmp..,ementation . The governor shall deaighata a lead agency and 
such other agsiiciesi as may b‘9 required to impJenent this chapter, including 
thij fiacT.inn. Each agency so designated may s.dopt and racoify coJ.es, 

find perries as necessary to conform with and implsneat this chapter 
and to further its purposes. 

Section -'i Fsaservation cf existing rights, cbligations, and penalties. 
Nothing In thi.*! chapter nhoii alter or diminish any legal obligation otherwise 
reguiiad .;i ccrrmori law or by statute c*r raJa, anci nothing in this chapter 
shall create or enlarge any defense in any action to enforce the legal 

(*n . ren.nltiftrt and s.'^r.ctlcns impeeri under this chapter shall be in 
additiui'i Lo an»‘ oenaltiee or stnctlons ccno-wi.sc prt.scribed by law. 

■Section -■ ;1 Dutie.n and responsibilities cf designated jcverrimftnt. 
employees. la) Any designated government pmplcycc whe obtains information in 
the cbUMte of t.io amployoc's official duties revealing the illegal discharge 
cr c.''i.:'eA:.en 0 d Illegal discharge or a hazardous waste within the geographical 
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- - i0'j~ !:r 2 . 2 . vi/.in ./.hn;. 

r.x-d -jf tii.o employee's. jur_3di;:zio- .= nd v.-.c- Jliiows thae r.ho 'i'seht-ye d- 
fhrcai-.ennd discliarqe is likely -.rj .-.-..sy s-r-stanr.-. .i L irourv -.2 dhe 

or SAtszy, w.-ir.hin oeventy-twe.- n.cur.'r, sna.l diariose rr.fl •ir.focmo-.ior. tc 
LO-e at:r.Drr.:jy q-'iierdl/ re3t>eutiv« cr.:':r.zy crc3ecuirng attorr.ey, sec dirdirar e- 
■'er.itl'. i\o dj.iiclo.'jurc cf i ntormo^ror. is required under CMs aubssctic- xnen 
oif'.erv.'i •;e pronibited oy law, 01 '.vlisr. law enforcement psr3r)r.r.el hare aersrxninso 
Cf.i'. uiscloauro wQu_d advernely .iffecr. an ongoing crimiral ir •.-sSLic* tion, 

cr xhirn “.be nt'ormof.ion i.'> already general public kncuiedge vithii ihe 
loii._j.0y affected by the diaihcrqs or ihraatsned discharge. 

:bi Any designazed geverrrsent eTnpl.->y/ee who knowingly and intenc .t-Ctialiv 
fa/ls to disclose infomatior. requlrec to be disclosed •.jndeT suosecticr. (ai, 
ijpon ccb'-'iction, shall be nunished by impriaemrent for net mere than three 
V'ears. The court may also iwpoae upon t-.ha person a fine of not less than 
52,000 cr mere than $25,000. A felcny codVicticn for vieiot.ion cf this 
sGcticn shall require forfeiture ct government eo^Ioynent within thirtv days 
ot cohvictioa. 

(c) Tf the director of health rsceivea infonration pursuant to subsection 
[a;, the director of health shall take a^ropriate action to notify the local 
news media and shall make the inf'ermat icin available no the public without 

delay . 


KI-SlllS - i2?7 HI ^s.B, 2301 (SN1 



Sectlor -11 eenalties; di6&oslc_cn cf fir.es. (a) .All civil «.id criminal 
par.altles collected parsudtiL to this chapter shall be apportioned in the 
following manner; 

(1) k'lfty per cent shall .oe .deposited ir. the emergency response revtlvtng 
fund established in section 128D-2; 

f2) Twenty-five psr cart .shall he paid to the off.ice cf the r«spftct.ive 
county prosecuting attorney or attorney geners-j v»hichever cfiice brought the 
fect-on. 01 in the case cf an action treugnt by a parser, under section -4 Id) t-t 
tho person; and 

(3) Twenty-five per cent 'ihall be paid to the deparinenc cl health and 
used to fund the activity of the directcr of health to enforce this chapter. 

If investigation by a ceunty police department cr other county .'igency '.ad to 
the bringing of the action, the d-teccer of health shall pay « total of forty 
pec cer.*. of the director's pertian u.ndex thi.s subsrecion to the investigating 
agency tc be used fer the satrs purpose. I* mare man one agency is fti‘.gih;e 
“or pnyme-it inder thl-t paragraph, a-vr.sion of pay'ir.enc among the €''gift:e 

agancies shall be in the diaoretic:; cf Che directcr of health. 
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iio) It 0 ”?v.-ara 1*5 paia to a psrscn pursuant to subsocuior. (a) [ 2 ], the 
arr.ruot of the rev.-ara shall be deducted from the amount of the civil penalty 
bafora tha amount is apportioned pursuant to subsection (a.;." 

SECTION 2. Ko'-hir.g ir. this ftet shall be construed as a mondaCe to the 
counties to estaoLtsh a new program cr increase the level of service under an 
existing program . 

SECTION 3. This Act shall take ecfecc upon its approval. 

1937 HI 3.3. 2301 (3N) 

END OF OOCtiKENT 
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State Right-To-Know Regulations 

State of New Jersey Labeling Requirements 

T he Newjersey right-to-know law (NJSA 34:5A-1 etseq.) (NJAC 8:59-5.1 and 5,2) requires cov- 
ered employers within the state to label: 

A. All containers used, stored or manufactured in Newjersey 

B. With the chemical name and Chemical Abstracts Service CAS number, 

C. Of the five most predominant substances plus any hazardous substances present in the 
product. 

It is required that the five most predominant substances, whether hazardous or not, present at 
1.0 percent or greater, be stated. In addition, any other hazardous substances present at a level of 
1.0 percent must be listed and any carcinogens, mutagens or teratogens present at a level of 0.1 
percent must be listed. There is no required order in listing and the amount present does not need 
to be listed. 

The burden falls on employers in the state who are in the specified SIC codes. SIC codes are 
listed in the statute, and paint manufacturers are included. Even if you do not have a facility in 
Newjersey, you may wish to comply to assist customers who do. 

There are product exemptions which are the same as those exempted under regulations of the 
Occupational Safety and Health Administration (OSHA), such as pesticides covered by FIFRA, di- 
rect food additives or drugs covered by the Food and Drug Administration (FDA), and tobacco arti- 
cles. Retail shops, including paint stores, are exempt. Paint sold in these stores to consumers or 
paint contractors may be exempt. However, if a paint contractor uses such paint at a covered facil- 
ity, which includes state institutions such as schools, that paint must be labeled. 

In addition to containers, labeling is required for in-plant pipelines, storage tanks, waste water 
treatment tanks, vents, process lines, etc. An exception is process containers that are changed at 
least once per shift or that contain ten gallons or less of a substance transferred from a labeled 
container. If you have facilities in Newjersey and wish to claim a trade secret, you must assign a 
trade secret registry number CTSR) and notify the state of this action. At that time, you must give jus- 
tification for your claim and provide the trade secret registry number to the Newjersey Depart- 
ment of Health. You may use a generic name on the label and list the trade secret registry number 
in place of the CAS number. Covered New Jersey employers cannot claim trade secrets for carcino- 
gens, mutagens, or teratogens present at 0.1 percent or greater, or flammables, reactives and corro- 
sives that are on the Newjersey hazardous substance list. 

New Jersey employers must be diligent, by making a “good faith effort" to obtain the needed la- 
beling information from out-of-state suppliers who are not covered by the law. Newjersey consid- 
ers a good faith effort to be two requests by letter and/or documented phone call to your 
out-of-state supplier to obtain the information. If you have made a good faith effort but cannot find 
out all the Newjersey information, you should state on your label the appropriate components 
and CAS numbers you do know and then indicate “Contents Partially Unknown." If you cannot de- 
termine any of the components present, your label should state “Contents Unknown.” 

The Newjersey hazardous substance list is different from other lists and is subject to change. For 
that reason, it is not practical to be published in this guide, A hard copy or computer disk may be 
obtained by contacting: 

Right-To-Know Projea 

Division of Occupational and Environmental Health 
Department of Health 
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CN368 

Trenton, NJ 08625 
(609) 984-2202 

State of New Jersey Labeling Procedures 

New Jersey requires declaration of all hazardous substances and nonhazardous substances sub- 
ject to content criteria. 

A step-by-step procedure for preparation of New Jersey labels would include the following. 
There is no special state material safety data sheet (MSDS) requirement. 

A. Classify ingredients into the three categories; 

1) Nonhazardous substances 

2) Hazardous substances 

3) Carcinogens, mutagens or teratogens 

It may be helpful to prepare a chart of all current raw materials, listing the three New Jer- 
sey categories. 

B. Prepare chemical information, listing ingredients in the three categories subject to the 
following content percentages: 

1) Nonhazardous substances, top five 

2) Hazardous substances, 1 percent or above 

3) Carcinogens, mutagens or teratogens, 0.1 percent or above 

C. The label must disclose the following information: 

1) The top five ingredients (hazardous or nonhazardous) 

2) Hazardous substances, 1 percent or more 

3) Carcinogens, mutagens or teratogens, 0. 1 percent or more 

Ingredients must be identified by chemical name or common name and CAS number, or 
identified as trade seaets if protected subject to the provisions of the regulation. 


September 1993 


Fourth Edition 
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SAFE GRIP FLAMMABLE 

CONTACT 

CEMENT 

FAST DRYING - BONDS INSTANTLY 

I W^NINGf ~ 

i HARMFUL OR FATAL IF SWALLOWED 
VAPOR HARMFUL 
SKIN AND EYE IRRITANT 

RftKl OUu'f Ciiulions 

HI Al TH HA/AHl) INf ORMAFlON on Siclt- Pam*l 

Net; 3 fl. 02 . 188.7 mL| 
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•PARATtON: Surfaces to be bonded must be 
[an, dry and free from oil, wax. paint, 
ilsh or other finishes. SAFE GRIP Cement, 
faces to be bonded and air temperature 
Tuld be 50®F. or warmer. 

.iCATION: Apply in oh'd direction only, not 
ik and forth. A uniform, glossy film snows, 
lace has been covered properly. One coat 
jenerally sufficient except on extremely 
m surfaces. 

EMBLY: Contact of parts to be bonded 
luld be made within 3045 minutes after 
Mylno cement. 
fANiNQ: Naphtha or mineral spirits are 
amended tor removal of SAFE GRIP from 
liapment and surfaces on which it has been 
lined. 

IPORTANT: Solvents may cause softening of 
ime plastics such as polystyrene. Be^re 
ting, try SAFE GRIP on scrap or incon* 
llcuous place to test compatibility with 
laces. 

ItTEO QltBONITE LABORATORIItj 

PAlMOt • JMMoAviNc IL • Vtnm.CAj 
N0.10 224 902 Ut 
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)on( &, Frogi^Oiher $l<t^ Pan^t, J 

fnd call a P^slcian. Hospital Em 
[ ency Room or Poison Coni 
Tamer In case of eye contact 
neoiately flush with water and i 
Physician. For skin contact 
thoroughly 

fContact with flame or hot sui 
repeated and prolbiiflf 
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sunnyside 

WATER RiNSABLE 

0 brush 
cleaner 


Fast acting fornnula. 
Effective on all paints and varnishes. 
Restores dried hardened brushes. 



•/■'■'I' M ^ 

0 . 5 'n iMH' 'A '; 


16FL0Z.{1 PT)B.473tlTER 




378 


Sunrtyskle Brush' Cleaner will restore dried, hardened brushes and is ideal 
deep cleaning freshly used brushes and rdlers. It works well on all types 
paints and varnishes. It is a powerful solvent and may damage some inexpensive 
synthetic brush materials. 

For your safety read all directions and cautions before using this product 
DlreCTOns: To clean dried, hardened brushes, suspend in a metal can, allowing 
only the bristles to contact the cleaner. Wtork the brush enough to allow deep 
penetration of the cleaner. When the hardened paint begins to soften, a metal 
comb or wire brush will help remove the dried paint. Repeat process If necessary. 
When the brush is sufficiently free of paint, rinse in water and wrap in paper to 
retain shape while drying. To clean wet brushes, simply work the bristles in the 
c ^aner until they are free of paint, then rinse in water and wrap in paper. 


Caution: CONTAINS METHYLENE CHLORIDE, TOLUENE, 
METHYL ETHYL KETONE, PETROLEUM DISTILLATE AND 
ETHYL ALCOHOL. Keep away from heat, sparks and flame. 
Concentrated vapors can cause a flash fire. Contact with flame 
or hot surfaces will produce toxic gases that could be fatal. 
Health Note: Contains Methylene Chloride which has been 
shown to cause cancer in certain laboratory animals, ftjssible 
risk to your health depends on level and duration of exposure. 
Other Health Hazards; Repeated or prolonged overexposure 
to solvent vapor or deliberate misuse by concentrating arc: 
inhaling may be harmful or fatal. Avoid breathing vapor by pro- 
viding plenty of fresh air ventilation. Avoid contact with sKin or 
eyes. Do not transfer contents to unlabeled containers. Close 
container after each use. 

First Aid: If swallowed, do not induce vomiting. CALL PHYSI- 
CIAN IMMEDIATELY In case of eye contact, flush thoroughly 
with water and get medical attention; for skin contact, wash 
thoroughly. If overcome by vapors, remove to fresh air and get 
medical attention. 

Use only with adequate ventilation, 

t EEP OUT OF REACH OF CHILDREN. 
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BRUSH 

CLEANER 
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Reactive 
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Rubber Adhesive 


FLEXIBLE WATERPROOF RUBBER REPAIR COMPOUND, Makes waterproof 

repairs on any tioxibie material just apply to -worn area anc let dry. When used 
with a patch. T ruBond Rubber seals as it bonds Ones quickly to a semi- 
traosDareni. arnoer color Repairs rubbers, boots, ramwear. leather bags and 
shoes. mliatablGs anc tents. Use it wneneuer you rieed allexible, waterproo! reoair. 

; DANGER: EXTREMELY FLAMMABLE. VAPORS HARMFUL DO N0t1 
I USE NEAR FIRE OR FLAME. NEW YORK FIRE DEPT C OF A 2590 i 
I CONTAINS TOLUENE AND PETROLEUM DISTILLATES AVOID I 
! PROLONGED BREATHING OF VAPORS. USE WITH ADEQUATE' 
VENTILATION, HARMFUL OR FATAL IF SWALLOWED IF- 
SWALLOWED. DO NOT INDUCE VOMITING. CALL PHYSICIAN! 
IMMEDIATELY. KEEP OUT OF REACH OF CHILDREN. I 

WARNING: THIS PRODUCT CONTAINS A CHEMICAL KNOWN TO ' 
THE STATE OF CALIFORNIA TO CAUSE BIRTH DEFECTS OR OTHER I 
.REPRO DUCTIVE HARM. | 


2. Pierce rozzio and of tube, .-emoving seal enoreiy 

3. Always squeeze tube from bottom 

4. Apply to both surfaces and allow to cute lor 5 minutes or until tacky. Join 
surfaces together and allow to dry. 

5. Sets in 1 5 minutes, item can oe handled in t bou'i. F‘jiI bond strength m 6 hours 
NOTE; To Store, clean cap and tube nozzle. Replace cap securely. 



• Best Acnes" 



psiyetfiyfene oi pcvD'opyiene p rei 


Adhesive 
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CITY AND COUNTY OF SAN FRANCISCO 
DEPARTMENT NUMBER TEN 


ENVIRONMENTAL DEFENSE FUND, ) NO. 941^282 

) 

Plaintiff, ) ORDER DENYING SUMMARY 

) JUDGMENT AND GRANTING 

vs. ) SUMMARY ADJUDICATION 

) IN PART AND DENYING 

THOMPSON & FORMBY, INC., ) SUMMARY ADJUDICATION 

) IN PART 

Defendant. ) 

) 


Defendant’s motions for Summary Adjudication and Summary 
Judgment came on regularly at 2:30 p.m. on September 25, 1992, in 
Department 10 of San Francisco Superior Court, the Honorable 
William J. Cahill presiding. Defendant and moving party, THOMPSON 
& FORMBY appeared through Robert L. Kaufman of Haight, Brown & 
Bonesteel; plaintiff and opposing party, ENVIRONMENTAL DEFENSE FUND 
appeared through Joseph Sandoval, Jr., of Rogers, Joseph, O'Donnell 
& Quinn. 

The Court, having considered the pleadings, arguments of 


counsel and all evidence properly before it, hereby DENIES SUMMARY 
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JUDGMENT and GRANTS SUMMARY ADJUDICATION IN PART AND DENIES SUMMARY 
ADJUDICATION IN PART, as follows: 

1) The Court denies sununary judgment on the issue of a 
clear and reasonable warning, concluding, as a matter of law, that 
products containing significant amounts ^[Health & Saf. Code 
§ 25249.11(c)) of methylene chloride that bear warning labels which 
are in compliance with the minimum standards of the Federal 
Hazardous Substances Act, 15 U.S.C. section 1261, et seq., and 
regulations in support thereof, do not comply with the "clear and 
reasonable warning" standard of California Health & Safety Code 
section 25249.6. The Court finds that federally approved language 
referring to chemicals which have "been shown to cause cancer in 
certain laboratory animals" does not clearly communicate that 
methylene chloride is known to the State of California to cause 
cancer . 

2) The Court denies summary judgment on the issue of 
preemption, concluding, as a matter of law, that the warning 
requirements of Health & Safety Code section 25249.6, and 
22 California Code of Regulations 12601 et seg. are not pre-empted 
on their face by the Federal Hazardous Substances Act ("FHSA") and 
regulations in support thereof. Chemical Specialties Manufacturers 
Assoc, V. Allenby (9th Cir. 1992) 958 F.2d 941, 949, 

Moreover, as to the issue of whether the FHSA pre-empts 
Health & Safety Code section 25249.5 et seg. and 22 California Code 
of Regulations section 12601 et seq., as applied to defendant 
/ / / 

/ / / 

/ / / 
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herein/ the Court finds that there remains a question of whether 
the state act "'stands as an obstacle to the accomplishment and 
execution of the full purposes and objectives of Congress.'” 

{' People V. Conklin (1974) 12 Cal. 3d 259, 269, quoting Hines v. 
Davidowitz (1941) 312 U.S. 52, 67.) As the A1 lenbv court noted, 
there is labelling language that complies with both the federal and 
state statutes. 958 F.2d at 950. Defendant has failed to persuade 
the Court, as a matter of law, that use of such dually acceptable 
language would obstruct the purposes of the FHSA. In addition, 
defendant has made no showing of efforts to employ alternative 
warning methods, authorized by the state regulations (22 CCR 
12601(a) and (b)(1)), that would address the concerns both of the 
defendant manufacturer and of its California retailers. 

3) (a) The Court declines to summarily adjudicate that 

Defendant owes no duty under Health & Safety Code 
sections 25249.6 and 25249.10(b) to provide warnings for 
products it caused to enter interstate commerce prior to 
April 1, 1989, the date when the provisions of 
Proposition 65 (Health & Saf. Code §§ 25249.5 - 
25249.13) began applying to products containing 
methylene chloride. The Court concludes, as a matter of 
law, that a manufacturer's duty to provide a clear and 
reasonable warning continues after shipment and extends 
to the time when the manufacturer knows that a consumer 
will be exposed to the carcinogenic chemical. (Health & 
Saf. Code § 25249.6.) 
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(b) The Court grants defendant's Motion for Summary 
Adjudication that defendant owes no duty under Health & 
Saf. Code § 25249.6 to provide warnings for products 
which defendant did not know would be and intend to be 
offered for retail sale in California. The Court 
concludes that, absent some specific showing of 
knowledge, e . o . . an intentional effort to circumvent 
Proposition 65 by deliberately shipping products to 
other states for the purpose of retransmission to 
California, a manufacturer does not knowingly or 
intentionally expose a California consumer to 
carcinogenic products shipped to other states. 

IT IS THEREFORE ORDERED that defendant’s motions for summary 
judgment be, and hereby are, DENIED. 

IT IS FURTHER ORDERED that defendant's motion for summary 
adjudication is DENIED in part, and GRANTED in part, as set forth 
in paragraphs 3(a> and (b) above. 

DATED; October 28, 1992 

Li 

WILLIAM J. CAHILL 
Judge of the Superior Court 
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GRACE 



Senicf Vice r 

Human Resources, J 

GovemmeJ^^Sl^^V 

—J^Coatir^ 

W R Grace &. W ASSOCkUion 

One Tov~n Ceriter Rocd 
Boca Roion, rl, 33486- 1 O' C 


(561) 362-210' 

Fax: (561) 362-2 ': ' 

May 19, 1997 

Honorable James M. Talent 
Chairman, Committee on Small Business 
United States House of Representatives 
2361 Rayburn House Office Building 
Washington, DC 20515 

Dear Mr. Chairman: 

The following are the comments of W.R. Grace & Co. - C<Kin. (Grace) submitted for the record in 
response to the hearing announcement for information pertaining to the effect of “bounty-hunter' 
lawsuits filed under the California Safe Drinking Water and Toxic Enforcement Act (“Proposition 
65'). 

While the Committee hearing is directed at the impact of such “bounty hunter' lawsuits on small 
business, the problem and issues involved adversely affect large busirtess as well. In either case, 
the public interest is r\ot served and substantial busirtess resources are wasted by the litigation or 
threat of Ictigatton generated pursuant to the bounty hunter provisions of Proposition 65. 

By letter dated December 9, 1994, a subsidiary of Grace, received a 60-Day Notice of Proposition 
65 vioietion sent by Chanler & Associates, counsel for a California organization called "As You 
Sow". This notice of purported violation came as a shock to our product regulatory comollenofl 
and legal staffs as the labels on and material safety data sheets for the products at issue were 
folly compliant with the QSHA Hazard Communicationa Standard- the subsidiary had nr. farjiin»-ct_ 
in the State of California, and all of the product sales in the state were to industrial users. The BQ 
Day Notice contained no details whatsoever concerning the purchaser's) of the subsidiary’s 
products wKhin the State of California or the manner, means or !ocation(8) of any possible 
exposure of any consumer to the products. The only reference in the Notice to the time of the 
alleged violations was a general statement that it “may have been occurring since February 27, 
1 & 88 ." 

As with the rest of the nationat industrial chemical manufacturing community, the subsidiary had in 
good faith' relied on the safe harbor provistorts of Proposition 65 which provide that Ihe method 
employed to transmit the warning must include one of the following alternative methods: 'a 
warning to the exposed employee about the chemical in question which fully complies with all 
Information, training and labeling requirements of the Federal Hazard Communication Standard 
(29 CFR Section 1910.1200..).' Regardless of the subsidiary's compliance with the hazard 
communicattons standard. As You Sow followed the 60 Day Notice with a dvii cornplaint filed on 
June 23. 1 995. Among the prayers for relief sought by As You Sow were civil penalties in the 
amount of S2,500 per day. attorneys’ tees, costs and an injunction prohibiting the company from 
selling product in the State of California without including As You Sow prescribed wording on 
product labels and material safety data sheets. 


'Salles* 

1501) Rhode Island Avenue, NW • Wa.shington, DC 20005-5597 • Phone: 202/462><S272 
Fax: 202/462-8549 • E-mail; members@paint.org (NPCA members); or npca@paint.org (general public) 
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Honorable J. M. latent 



The company inj^aliy intended to vigorously defend the As You Sow suit. Buslnest 
set in when California Counsel hired by ttie company to handle frie suit estimated Ih' 

alone would cost in the range of $300,000; would most likely require disclosure of higl 

confidential customer lists and could require disclosure of protected trade secret product forrnulas. 
The cost of defending the suit through trial and possible appeals was practically inestimable. Puiiy 
litigating but losing the suit could have exposed the company to a verdict in the range of 
$ 6 , 000 , 000 . 


NMioncU 
Riint& 

^ 'Coating 
Association 


With a great reluctance and a sense of injustioe. the company finally agreed to settie the As You 
Sow action. Faced with the litigation estimates summarized above, management could not justify 
fighting for the sake of prindple when offered a setSement figure of approximately $30,000 plus a 
demand that the bounty hunter’s preferred Propositioo 65 warning be included in the product label 
and data sheet. 


It should be noted that the bulk of the cash settlen^nt of $30,000 was paid to As You Sow for 
administrative costs, court costs and attorneys' fees and not to the direct benefit of the people of 
California. Furtfier, this sum does rK>t represent the total costs incuhed by the company in 
extracting itself from the law suit The company's costs also included payment of its own 
attorney's fees, internal staff time which ran into hundreds of hours, and the cost of changing 
labels and material safety data sheet wording for numerous products. Although the total of 
internal and external costs incurred has not been calculated it is estimated to be easily in the six 
figures. 

The change of OSHA compliant labels and data sheets to include the Proposition 65 warning 
required by the setderrient with As You Sow is particularly troublesome. As was stated above, the 
subsidiary's products are sold only to an indusfeal market. Industrial purchasers have had years 
of experience with the OSHA Hazard Communications standard labels and data sheets and are 
required by law to implement sate work practices, including protective equipment and worker 
training, appropriate to the hazard information transmitted by the industrial chemical manufacturer. 
In fact, the primary chemicals at issue in the As You Sow lawsuit were already identified in the 
Grace subsidiary's product data sheets. Therefore, indusion of Proposition 6S warnings on the 
product information provided no addittonai useful informatibn'to customers within the Sta te of 
California, had the capacity to confuse customers outside the State and, bv adding to fre verbiage 
on already crowded labels, could detract readers from important health and safety information. By 
requiring OSHA to promulgate the Hazard Communicatton Standard. Congress Intended that 
chemical hazard information transmitted from manufacturers be standardized and understandable 
by both large and small businesses. Proliferation of Proposition 65 type laws or labeling resulting 
Itom the settlement of bounty hunter taw suits defeats this intent and dilutes the warnings which 
should follow a hazardous chemical in commerce. 

in summary, the experience with the As You Sow suit and the bounty hunting provision of 
Proposition 65 resulted in the expenditure of a great amount of money in order to prevent the 
expenditure of an astronomical amount of money. More importantly, the settlement of the suit 
resulted in no added protections for the industrial employees in California working with the 
products at issue and, in fact resulted in (he div^ion of professional staff from their normal 
product health and safety functions for major periods of time throughout the episode. The bounty 
huntng provision and the abuse of process occurring pursuant to the provision perverts the 
system of justice which should be upheld in this country and should not be tolerated by your 
committee. 


Respectfully submitted by. 


/S/PJH 


fSf 

'SSJISO* 


1500 Rhode Island Avenue, NW • Washington.DC 2(X)05-5597 • Rhone: 202/462-^272 
Fas: 202/462-8549 • E-mail: racmbcr5@p!Uni.oi^ (^PCA members); or npca@paiiit.org (general public) 
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Chapter 1. 

An Introduction To California’s Proposition 65 


I. Proposition 65's National And International Impact 
On the Regulation Of Chemical Carcinogens And 
Reproductive Toxins 

Proposition 65, or "Prop. 65“ as it is now widely known, is a California state law' 
that regulates chemical carcinogens and reproductive toxins in order to protect public and 
environmental health. Prop. 6*5 was adopted as the "Safe Drinking Water and Toxic 
Enforcement .Act of 1986” in November of 1986 by roughly a two-thirds vote of the people 
under California's famous initiative process. What this means is that this law' was not considered 
or adopted by the California Legislature. Rather, Prop. 65 was written by citizens and adopted 
by a vote of the People of California in a statewide election. Prop. 65 is codified in the 
California Health and Safety Code as Sections 25249,5 through 25249. 12. 

In its most simple construction, Prop. 65 requires the Governor of the State of 
California to supervise the scientific determination of which chemicals cause cancer or 
reproductive toxicity (e.g., chemicals that cause or other reproductive harm), and then to list 
them in the California Code of Regulations. Prop. 65 then creates two legal duties regarding 
those listed chemicals' uses and imposes them on private sector businesses with more than ten 
employees. First, Prop. 65 bans the discharge of a listed chemical determined to cause cancer or 
reproductive toxicitj' into sources of drinking water. Second, Prop. 65 requires in addition that a 
w'aming be given for exposures of people to such listed chemicals above certain risk levels in 
occupational, envirornnenal or consumer products. Of course there are exemptions, detailed 
rules and judicial interpretations that now refine these otherwise broad requirements. That's the 
purpose of this Handbook — to explain a complex, unique and every-evolving law w'hich has 
become the haven of lawyers and the bane of scientists around the world. 

Indeed, unlike all of the other public health and environmental statutes in 
California or under federal law, which generally have a government regulatory agency charged 
with their enforcement, Prop. 65 is enforced exclusively through lawsuits brought either by 
public prosecutors or private citizens. With a lawsuit-slinging styde that is coupled with a unique 
set of financial incentives designed to promote a virtual bounty-hunter ambiance in its 
enforcement. Prop. 65 infuses a piquant flavor of vigilante justice from the old .American Wild 
West into the dynamic economy of ultra-modem California. 

By the end of 1997, a careful analysis of the published data from the California 
Environmental Protection Agency C'Cal/EPA"), especially its Office of Environmental Health 
Hazard Assessment (''OEHHA''-the "lead agency" in the implementation of Prop. 65); the 
California .Attorney General's public records; journalistic reports in Prop 65 News, and the public 
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litigation reported in the Prop 65 Litigation Reporter provide sufficient information to glean the 
following conclusions about Prop. 65's impact from 1987 to the beginning of 1998:' 

• Prop. 65 now regulates 648 chemicals, including 436 as carcinogens and 212 
as reproductive toxins; 


More than 290 scientific standards (known as No Significant Risk Levels or 
NSRLs in Prop. 65 nomenclature) of quantitative risk have been established 
by OEHHA for Prop. 65-regulated chemical carcinogens, and 1 0 similar 
standards have been set for Prop. 65-regulated chemicals that cause 
reproductive toxicity; 


More thanf950 Prop. 65 sixty-da^ 


Prop. 65 


dement) affecting , 


with the California Attorney Genfcral sjilce 1988; 


I letters (which initiates all private 
^parate businesses have been filed 


• More than 200 Prop. 65-related lawsuits have been formally litigated, 
including more than 175 enforcement actions (the California Attorney General 
leads in all public prosecutions, while the private group As You Sow has 
clearly been the most active citizen enforcer); 


At least another 500 Prop. 65 cases have been resolved through either court- 
approved or out-of-court settlements, most with citizen enforcers of Prop. 65; 

More than (525 niillion has been obtained by public and private plaintiffs in 
various types^ of Prop. 65 enforcement payments ^’ntt'^rily through 
settlements of lawsuits), with citizen enforcers’ share estimated to be more 
than two-thirdjjif that figure; 

More thaiy550 million in attorneys fees, expert costs and direct outlays have 
been expettdepmy plaintiffs and defendants in Prop. 65-related disputes; and 

More thanp250 pillion in product reformulations, process changes and other 
business expenses have been incurred to achieve Prop. 65 compliance. 


Informed observers estimate that Prop. 65 now competes with older, more 
established California environmental or public health enforcement statutes in terms of 
compliance and litigation-related costs. Prop. 65 is clearly no trifling matter. 


' Prop 65 News, originally published monthly by the California Council for Environmental and 
Economic Balance ("CCEEB") and Capitol Reports/Toxics News, is now published, along with the 
Prop 65 Litigation Reporter, by the American Environmental Institute. From its inception, Prop 65 News 
has been the trade newsletter of record with regard to Prop. 65. 


- 2 - 
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As a state law. Prop. 65 nominally applies only to violations of its terms that are 
subject to California's legal jurisdiction. However, because California is effectively the seventh 
largest economy in the world, virtually every company in the United States, as well as many 
from around the world, does sufficient business in or through California to make that company 
subject to Prop. 65's reach. .Any form of business occurring within California, including the 
activities conducted by domestic companies, importers and exporters, is affected by Prop. 65. As 
a result, careful consideration of (and compliance with) Prop. 65 is a requirement for even.' 
company making and'or selling products or services in (or into) California. 

Beyond its literal terms, however, the policy, legal, and scientific decisions made 
by state officials and California's courts under Prop. 65 now impact public health and 
environmental laws across .America, including federal law as well as international standards. 
Prop. 65 is an active topic of debate in other states, in the U.S. Congress, and even within the 
World Trade Organization ("WTO") and the North Aunerican Free Trade .Agreement 
("N.AFT.A"). Prop. 65 is arguably one of the most far-reaching state laws ever created. 
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Statement of Dr. Peter A. Valberg, Harvard Sdiool of Puilk Health and Gradient Corporation 

I am a public health profeasional spedalfaing in environmental health, human health risk 
aisesiment, and evaluation of cardnogeoic risks. I am a faculty member in the Department of 
-Hnvironmencal Health of the Harvard School of Public Health ia Boston, Massachusetts. I joined the 
Harvard School of Public Health in 1975 end was appointed to the faculty in 1977 and have remained 
on the faculty in the Department of Environmental Health to the present. My current appointment 
is Adjunct Associate Professor of Physiology. Since 1990 I have also been Principal at Gradieot 
Corporation, a human-health risk assessment cansultmgfirm with offices in Cambridge, Massachusetts. 

At the Harvard School of Public Health, I have directed inhalation tojdcoiogy research 
programs funded by the National Institutes of Health and have supervised the thesis research of 
graduate students. As a faculty member in the Department of Enviromuental Health, I have 
participated in and tau^t a variety cf graduate and undergraduate courses on human physiology, cell 
biology, and enviroameflul healUt In addition to Harvard School of Public Health courses, some o: 
these oaurses were at Harvard College, Harvard Medical School, Massachusetts Institute of 
Technology, and Tufts University. 

At Gradient Corporation, I am a risk assessment expert in hmnan tcsticology and in biolo^cal 
modeling of human exposure to environmental chemicals, airborne organics, and airborne particles. 
I am the author of articles in peer-reviewed journals, plus many additional reports and abstracts 
dealing with lung biology, toxicology, risk assessment, and non-ionizing radiation. 

introdnetiea 

I have been asked Ity the Retailers Association of Massadiusetts to evaluate the scientific bases 
of the proposed legisiatioo. Senate Bill No. 48S, entitled The Massachusetts Citizens' Right to Know 
Act* (the Act). I considered whetbec the Act is consistent with known prindplea of toxicology and 
forms a rational basis for improving the health of consumers purdtasitig products. My many years of 
scientitic c^erience and training quality me to offer a pet^>ective on whether the proposed A® will 
enable consomers to make meaningful declsioos on protceting their health and that of their chUdren. 
In readtiag my opinion, I studied the text of the Act itself and compared the scientific statements in 
Che Aa to generalty accepted risk assessment prisdples. 


Flaws in the Logic of Senate Bill No. 488 

Althou^ the goal of improving health is laudable, the proposed Act is flawed in several ways, 
and will not provide consumers srilh infonnatiott that is effective in making rational choices about 
health risks. In the discussion below t comment on tew in the Act (cited text U shown in ital i ty ) and 
explain why the reasoning used in the Act wil likety result in consumers being provided confusing and 
counterproductive mformaticn. 

The Act will not provide useful infonnatioo abom toxic chcTTUGais contozned in consumer products . ' 
This statement rests on the ecroaeous presumption chemicals can be divided into those that are 
toxic' and others that are “non-toxic.' However, toikologists arc fully aware that the d^ 
determines toxioty. As already recognized in the 16A cenrury by Paracelsus, the Swiss physician, 
•the dose makes the pxjison." All substances are chemicals and all substances are potentially toxic; 
it is the dose that differemiates a health-promoting dose, ftom a safe dose, or from a toxic dose. 


1 
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For aay chemical, mere eaposure does not automatically lead to an adverse effect For example, a 
small daily <iose of aspirin can be safe, or lead to long-term beneficial effects (prevention of heart 
disease), whereas an entire bottle taken at once can lead to life-threatening gastrointestinal bleeding. 
Likewise, several hours of sunbathing in the summertime can lead to severe sunburn and .sVin cancer, 
but a condcuous lifetime of “mooa-bathing* in the light of the full moon, which is just refiected 
sunb’ght, cannot produce sunburn, or cancer. Hence the mere identity of a diemi<^ ormot be 
ejquated with "dangerous* or “hsrmfuL* 

Providing consumers with information that a chemical is present in a product will not allow ihetn to 
make rational choices about how much of a giyen product mi^t possibly lead to toxic effects. At 
worst, the "tcocic^ warning on one product or device may invite the purchase of more dangerous 
(untested) substitutes. Without carefiil thought, regulations can produce uointended outcomes that 
are a hazard to public health. 

The avoidance of toxic levels of chemicals in consumer products and people's enviroiiment is already 
overseen by state and federal agendas; not only is the Massachusetts Department of Public Health 
active in this area, but also, federal agcndcs active In. this area include the Food and Drug 
Admimstraiion (FTDA), the Envifoamental Proteexioa Agen<y (^A), the Consumer Product Safety 
Commission (CpSC), the Occupational Health and Safety Administration (OSHA), the Akgency for 
Toxic Substances and Disease Re^stiy (ATSDR), and the Centers for Disease Control (CDC). 

(2) The Act also requires that the warning Vhchsse the pcteniial health risks essodnied with the 
substance(s). ' This stipulation, in theory, exdodes nothing, since all chemicals have adverse health 
effects at high at hi^ doscs- Yet, for the vast majority of consumer products (the most notable 
exceptions being dgaxettes, aJoohob and firearms) no adverse health effects are ocpected when the 
products arc us^ as intended. Consumers are not well served by infonnation adding them that 
if they were to extract, pool, and coneentrate a partioilar chemital from a particular product, and 
then administer it in a single dose, th^ mi^ a^cve a teede threshold. 

(3) The Act ^Mciffes action levels of excess p^etime] ameer iri one ndllxon* and Exposure at are 
thousand times [lower] than levels huiwr: to ensae reprodursrve tccddty or neurotoxiaiy. ' These decision 
points nuke no sense for indxviduil consumers. 

For the U.S. populitite, oar normal, background r&k of devdoptng cancer somedme in our lifetime 
is about 1 in 3 (or C33). Forall of us, the chance of dying from ameer is about I in 4 (0.25). Aone- 
percoat increase in th^ background cancer inddence would be as additional lifeiiae risk of about 
1 in 330, whidi would be rfifRmk to deXect because of the random variability in hadtgronnd cancer 
rates. The Act’s threshold for Geparatiog lifetime risk levels of *no consequence" from those 
^requiring labelling are many orders of magnitude lower than our background levels of risk for 
cancer or vimmlly any other ause of dlness. That is, the Act focuses on changes in the background 
risk level from 033 to 0330001, The Table below provides an overall perfective on risks in our 
lives, and we can immediately appredue that the Act’s risk levels bear no relation to risk decisioTu 
we all encounter every day. 

We can see chat the risks of "ordinary* causes of death such as falls in the home, being struck by 
a car when a pedestrian, fires In the home, and so forth, are quite high. The chances of our lives 
ending in this way axe 1 in a few hundred. More mxusual causes of death range in risk from one in 
a few thousand to one in tens of thousands. For example, in every 30,000 deaths there is likely to 
be one due to lightning strike. In fact, the highfy improbable (but real) powibOicy of being struck by 
a crashing airplane is four times more likely than the (hypothetical) tumor risk from which the act 
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purports to protect the coosumers- Hie Table focuses on mortaiity because the best statistics are 
available io. this area, however, the Underlying idea of 'comparative riskT applies to any adverse 
health effect. 


Table 

Examples of lifetime Mortality Risks for Everyone 


Death from, any cause 

1 in 1 

Dying from heart disease 

lm2 

Dying from cancer 

1 in 4 

All unintentional aoddenu 

lin25 

Motor vehicle fetali^ 

■ 1 in 50 

Homicide victim 

linSO 

Falls in the home 

1 in 270 

Pedestrian struck by a motor vehicle i 

1 in 400 

Fires in the home 

liadOO 

Electrocution 

1 in 5,000 

Death from animal bite or sting 

1 in 12.000 

Mother dies in <duld birth (pex birth) 

1 in 13,000 

Death from a natural disaster 

1 in 20,000 

Death due to lightning stroke 

1 in 30,000 

Death of pupil in. school fans accident 

1 in 50,000 

Struck on ground by crashiog airplane 

1 in 250,000 


It is dear that the m one mc^n'levtl is not rational dedsion point for individual consumers. 
Sv^oM -li^etime^e^>osur€.* to a partkular- substance resulted-in a calcniated -U- in-l,<)00jiX^>«=^- 
lifetime cancer risk. How can this numencal value be given context? In addition to comparison whh 
values on the above Tdile.'the lifetime risk estimate of 1 in 1,000,000 cam be aqsressed in a varied 
of ways that ran help understand its meaning: . 

• If 1,000,000 people were coaimuously eaposisd (eadi day, 24 hrs/day) over a lifetime to the 
rnnatimgr product, thco, oot of thosc 1.000,000 lifetimes, one individual might develop a tumor. 

• The probability for any one person of developing a produa-relatcd tumor over a lifetime of 70 
years of closure to the assumed necessary dose would be, at most, one chance in 1.000,000. For 
the approamately 6,000,000 papulation of the Commonwealth of Massachusetra, this would be about 
one cancer case every 10 years, superimposed on a background diagnosis rate of about 30,000 oncer 
cases per year. 

• If human lifetime were not Urnited, an exposed individual might cscpcct that the likelihood of 
developing a product-related tumor would approach 100% after 70,000,000 years of exposure (te., 
after 1,1X30,000 70-year lifetimes). 70,000,000 years brings us back to the car when dinosaurs roamed 
the eanh- 
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Clearly, given a vast airay of risk, as shown in the above Tabla, where we could ail devote time and 
energy, making consumer product choices at the one-m-a-millloQ level makes no sense. 

(4) The Act excludes the need for no tificat ion for cqjosure to ’haiLunlfy occurring substances. * This 
exclusion complecety undermines the healih-pfomotion goals of the acL Public opinion polls may 
indeed show that 'natural" is associated with healthy, wholesome, and safe, whereas "man-made 
chemicals* are perceived as hanardoua, damaging to the environment, and carcinogenic. The truth 
of the matter differs from perception, however. For example, food consists of chemicals (both 
natural and synthetic), and natural toxins axe generally present in greater quantity than ^thetic 
chemicab. Public concern and coosumcr choice should be based on the bioaciivity of the chemical 
rather than on whether it is cnan made or "naturat" Natural chemicals not only include a wide 
variety of toxins and poisons (e-g-, tyajiide, botulism toxin, histamine, aOropine, formic add), but aim 
Lndude many that are benefit atTow doses yet toxic at high doses (tg., niacin, acecylsalicyiic add 
(aspirin), vitamin A, oxygen). Fruits and vegetables, which are believed to have anti-cancer 
properties, contain chemicals whidi have been shown to cause cancer in laboratory animals. The 
following are examples of carcinogeos "naturally* present in food: 

cooked bacon (ditacthylnitrosamine) peanut butter sandwich (aflatoxin) 

mushroom (hydrazine) badl seasoning (estragolo) 

comfrey heA tea (symphytine) natural root beer [ncjw banned] (safrolc) 

cup of coffee (caffeic acid) bruised apple (patulin) 


Concltisiaiis 

As instrumentadon for detecting chemicals at lower and lower concentrations improves, we will 
likely find trace amounts of every known chemical in both food and consumer products. It does not 
serve the public interest to have these anafyses di^layed on the items we purchase. The vast majority 
of consumer products arc known to be safe, and the mere presence of a chemical, which may be toxic 
at high doses, doe* not make the produa ui^e. In merely bebg alive, we all navigate through a 
multitude of risks, which we seek to minimize but cannot eliminate. Should 1 drive farther to the 
theater showing the movie X really want to sec? How many smoke alarms, carbon monoxide alarms, 
radon alarms should I buy for my home? Should I eat dtarcoal'broOed food? If we trade-^ff lifetime 
zisis ifl the viciaity of 1 in 500 (which we woidd esqiect to die of once m 500 lifetimes or once in 
35,000 years), then does it mwkg sense to derate time, energy, and resources to avoiding lifetime risks 
in the vidslQF of 1 in 1,000,000? A one-in-a-iniliioD lifetune risk would become significant in a nuQion 
lifetimo (or over about 70 mllUfia yean), which would be the time span between the present and the 
lime when dmosaor* reamed the earth. Providing this land of mfortnatioa on consumer products only 
adds confusion, and will Hkefy interfere with rational, healthy consumer choices. The Act, as written, 
will not materially help consumers improve their health. 
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■ iS95/,v.-h;ch'CoctaInedpst one exliibit— 
.news artides crjr-ariJy aljcutChanJer and- 
As You Sow. arguing Uiat law is 
pe.nai in naar:: iod thus should be nar- 
rowi>' constru: :. the, brief — though It 
never mentions Chanter by name — 
Impilcity tags him as a prime example of ^ 
"hhe burd®s that just a few of th.ese zt>' 
'/aa erJorcers have placed on those doing 
business in California ... Encouraging 
more litigation on an already overtiuT' 
cened court system is hardly in the public 
Interest ahd •vouid be another conse- 
quence of Umotir.f the narrow construe- 
lion prindpie." 

“I was shunned to ^ a £rm as sophisti- 
cated as Morrison & Foerster Iwhich pre- 
pared the brietl attach a news axdde to an 
amiois brief to the Califonua Supreme 
Court,” Chanler responded. “I don’t con- 
sider d-at evidence ... It remijds me of 
that old saying ... If you can’t argue die 
law or die fects, attack the attone^.' " . 

Proposidoti 65. one of Ihe' proudest 
achieveme.nts of the Cahfomia environ- 
mental movement and the only law of its 
kind in iHe nation, require wintings on 
' all products sold In CaMwiia that contain ' 
carenogens. or reproductive toxics. and 
ba-ns these' substances'S^m soufees'-of 
' drinking water. Ir. to the attorney 
general's ofics, prbate 'parties may sue to 
enforce law; vdaners <to1Iect what 
defenders derisively call a ‘bounty^'.' 25 
pertcr.t cf zr.y pehalies' (up to S2.5CO a 
J r; each ?ei^n‘e.xposed), as well as 
legal fees al-.d iosts../*Ihe bounties are 
mea.".t to be distributed togroups working 
'to lmp'ro‘^’p®uc health . 

The srJpirg’agSinifChahler — most of 
It 'off the record -f- ifocuses on almost' 

• eveything about His strategies as a pri- ■ 
vate enforce'r. Seme' critics question his 
firm’s stnttcgy of. targeting numerous 
companies witiiin an u^ustry, instead of 
the indiistty as 3..whcle,' contending that 
smaH playsre often get sued for minor vio- 
latior.soflhewamaigIaws.''A': 'ril- ' , 

Some Insist Chanleris settleifients often- 
have little benefit for the p® lie, and In ce]> - 
tail Lnstaricss -a- by forcing compatues to 
add a Prepetition S5 vramlng to a label 
that already contains multiple other warifr 
ingS'-ri actually dilute the. value of 
Proposition 65. Some believe Chanleris 
.firm and As You Sow are too closely 
linked, and thaltoo much of the moneyAs 
You Sow collects goes toward I^al fees 
and costs. Tne group did not .respond to a 
request to carrment on tins article. 


contends matniany oi l 

totetrtorscfi'arrso va^tB'tofcevfraial- 

ly meamngless,; Partly- as'a: result; new' 
state, r*jles-h^' been drafted' requiring. 
AencticestohemcrespecSc . ’ l - ■ 

C h3nler^&icSomere»hisp3rtnarto ' 
Chad® & SooKis, voc^rously dls^ 
jxite these .criddstas^ aoftsg that fti set- 
ilectents are all twtiwed by judges^ and 
arbicrators. ftat As You Sow Is an entirely 
separate group, said th^As You Sow has 
given more thai ^C0;C00 in Prc$)osltion 
55 seCleme.'i: mcaey to benefit other envi- 
ronment^ gnxips. They say die attacks 
are merely a refiection of thdr success, 
confeg cut th^ Jh^ firm has never lost a 
Propcsjtion fa case. *1110 cpiali^ of our 
work is imparaHeled,” Chanler said. 

But the complaints — echoed equaSy 
by defense and paintiffs lawyers — have 
sometimes i^ovcked an emotional 
response feem Chanler tiut only makes 
mtaters worse.,Perhaps die most striking 
example ofthis occurred In late January at 
a Proposition, 65 conference- in 
Sacramento where Charier — in hid 
public ^:eech w tour years, before sa>re| 
cf people he had never met — de^ere 
an impassioned, rambling and persorf 
exposition that one listener described j 
*a paranoid rand’ and another as ' ' 
strangest thing I have ever heard.” , 
Audience members said Char^ris 
remarks — a defense ofhls litigation^ 
egy and a dentmeatien of .cast corafetris 
'ey two occaaonaJ deasetors -.^* 
Environmental Defense Fund's 
and Deputy Attorney Gen^ 
onh/ provided his critics with n eyodder 
a.tu deepened his isoiatioa'*ni^rs^- 
rambled, the more you couIdJ« hum 
being split off ftom his cwn -£?. 

said a defense lawyer ^o, lEcei^y FC> • 
pie interdewed for this artdjfspoke on 

condition of anonymity 
If he had been there in one of Ks 
charming and articulate moods, maybe a 
lot of people wodd have walked out say- 
ing, “Hey, he’s not so bad.’ ’ said Wdl who 
was in the audience, “htstead, it only con- 
firmed and exacerbated what they alre^ 
feh". 

Chanter says he gave the speech after 
staying up all night after an intemational 
flight and missing a plane connectiou 
“’^en your resistance is low, you tend to 
get a little more emotional,'' he conceded. 

* [But] I betieve so deeply in what I do and 
how 'ite cHemical industry is screwing up 
human healtii and the environment that it 
was only natural for that emotion to be 
shown.” 

Does he regret the speech? *N'ot at aH 
...Itwascadiartia" ■ 


From the begfening, businesses have 
that Proposition K W(xild hv'te 
waves of!!%atioti by plair.tifS jisraew 
and orpaaations less interested in pro 
tecting consumers than in makirga buck. 

But the surge in litiption has occurred 

only recentiy, as the lOyearlold tew has' 
matured and snviroamental attorneys 
-ur/e found r.ew, somefimes creative wavs 
to use it to suit their purposes. Ue mrin ' 

players in tite plaintiffs bar include estab- 
lished environmental groups such as the - 
Envuorjncntal Defense Fund ' and the 
Natural Resources Defense Councl 
which have ted the fights to eliminate lead • 
froth ceramic dishwareand brass pam in 
^ter p-pp. among many other cases. 
The piamtiffs bar.alsa indudes lesser- 
fcnowTi organizations such as OaJda.nd’s 
Environme-nta! Law Foundation, which' 
e-mplcys Proposition (65 in conjunction 
with other statutes to brea the cleanup cf 
lead and ether chemcals; and a few faig 
plaintiffs firms, nctabfy San Diego’s 
Milberg Wteiss Bersted Kynes & Lerach. 

A more recent —-'and coc&'ove.reial — 
entmnt is the PacHc Justice Center h 
Redway, known for its novels suits. For 


‘I think fee plaintiffs 
. bar is probably of 
mixed minds 
[regarding 
Chanier’s work].' 


tbger Garrick 
Attorney, 

FubISher. Penn. N<»w« 


example, tli^oup filed suit 
makere foritead emlssiona from Just&ed 
weapons tod against garage companies 
tor exhai^' tomes In enclosed parking: 
areas. 'Ih/settiejneats have been used to 
further a wide range of environment^ 
goals, Imudlng battles against timber 
compas.^ ’ 

TheaMere’s Chanler, a 25year-o!d 
alumnii’ of ‘suc.h big-league firms as 
Brofaed Phleger& Harrison and^vifeon, 
Sonsim- Goodrich & Rosati. who first- 
madeXn^e in the PraposEtion 65 arena 
by resenting the EDF as outside coin- 
sel is the tead^ramics and other cases. 
Thatwo soon parted company, and 
Ch^r later sued the grou.o tor S247,QC0 
ia/es. “We simply didn’t fed he could 
reresent our interests orwha t we felt was 
* public Interest,” said Roe. the EDFs 
^nior attorney. 
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:/ Since 1992, Chanler's firm has exdu- 
isively represented As You Sow, formed 
/that year by an old fiiend of Qianler’s, 

/ Thomas van Dyck. Of the $12.9 million 
' Chanler’s firm has collected in 
- Proposition 65 settlements In the pastfour 
, years — $7.1 miffion in assessed penalties, 
S3.1 million in fiinds distributed by As You 
to environmental groups, and $2.7 
ir^oQ in legal fees and costs — about 
two-thirds was on behalf of As You Sow, 
Chanler says, and the rest was on behalf 
oftheEDE 

Van Dyck has been quoted as saying he 
sees As You Sow as “kind of a Joint ven- 
ture" with Chanler. “I don’t see It that 
way," Chanler responded, insistii^ that 
jhe organization sets its own policies and 
pidcs the environmental groups that ben- 
efit from the settlements. “It's a normal 
’attomey^fiient relationship," Somere said. 

Chanler and Somers say the criticisms 
' come from people who know little about 
how the firm actually works or, in the case 
of defense lawyers, by people who are 
ing to inflame clients — .and increase tHeir 
own legal business. ’Tt’s client-pleasing 
rhetoric," Somers said. 

They describe the firm's litigation strat- 
egy this way: Lawyers and As You Sow 
identify a product containing a Proposition 
654istrf ^emical: say, toluene in ^fi^er- 
nail polish. They sue the leading manufec- 
turers — in this case, Revlon — - tuded by 
substantial scientific research Qn the nail 
polish example, they say they conducted 
two separate tests on more .than 200 
women to determine Lhe average amount 
of toluene inhaled during a.manicure or 
pedicure). 

When they settle, in addition to financial 
penalties, the firm says it also tries to force 
industries to reformulate their produ<^ to 
eliminate the dangerous, chemicals, as 
happened with nafl polish. Then, if neae* 
sary, th^ go after smaller companiei 

^mers and Chanler say the criticisms 
about their fees — undoubte^. height- 
ened by their very pubUc fee dispute with 
the EDF — are unfair. They note, for 
e.xample, that in a 'redent settlement, 
National Resources Defense Councfl col- 
lected $1.45 miUioa in leg^ fees and costs 
from foucet maker iSice ' Pfister and 
. $150,000 to distribute for good works. 
They insist they've had a major role in pro- 
, tecting consumers and workers, and point 
■to suits against printing companies over 
chemicals used in the workplace and 
agreement from a large janitorial compa- 
ny for a line of “green" cleaning products. 


Chanler contends that some of the prac- 
tices for which he is often aitktized — fil- 
ing multiple small suits against many com- 
panies in one industry i^er than one 
action against an entire Industry, for one 
— are necessary to prevent companies 
from ganging up. C^rdinated defense 
also means judge shopping, a higher-pro- 
file media campaign acd costly delays for 
the plaintiffs, he “When you sue a 
whole industry, it is a lot easier ... fo per- 
suade an indusUy trade ^up to resource 
the litigation." he said in reinaiks on the 
second day oftheSacramMto conference. 

T certainly don’t want to make life ea^ for 
them by bringing down thdr costs for liti- 
gating the case." - 

Lawyers say Chanler makes some 
piaintiffe lawyers uneasy because he sym- 
bolizes a generation gap within ^e 
Proportion 65 bar between the more 
decorous mainstream environmental 
groups, which have spent a decade 
emphasizing broad social goals, . anq.| 

-newer ^ 

are moreblawh^pw^-c^iait^-; -ir. 

irdoeai’t improve' dhanler^s stmding 

with some colleagues that he ihaj., 
achieved his high profile just as GOP cot 
trol of Congress and the state Assembly 
have left the environmental and consunwr 
movements battered' oh a'number'of 
fronts — and n»re protective than evef of 
their morakrusader image.'- . , 

T think the plamtif& bar is j^bably of 
mixed minds," said RDgerCanick._a 
ner at Ifreston, Gates & Ellis In-'LoS' 
Angeles and publisher of Prop, 65 News, 
which sponsored the conference; where 
Chanler made his notorious remarks. “T 
don't care they teO :«5U. they are very 

happy he is out there doing what he’s 
doing — he is stirring tWngs up and test- 
ing ideas, and if he succeeds, you can be 
sure the other ptaiotiffe lawyers will follow 
... If people are genuinely honest, they 
see Cliff as helping to create a market* 

Moreover, Canick said, Tfs always 
usefol to h3^% someone who’s farther out 
than you are, because you can ej^loit thaL 
He’s not just cutting-edge, he’s bleeding 
edge, and [this] malm (the rest of] them 
lock reasonable Ifs a great marketing 
and negotiating tool If theyVe got a brain, 
they're glad he's out there because they 
don't have to be the attadong edge." 

Perhaps ironically, Chanler may have 
more admirers — albeit grudgingly so 
in the defense bar. Canidc dies his strati 
gy of identifying a particular chemical — 
such as toluene — and targeting all users. 
T think Cliff Im refined a model that oth- 
ers can and wiD foDow.” 

Defense lawyers aisp vfere more sym- 
pathetic to the complaints ChaiJer rafeed 
in his Sacramento tfrade “I don' ts« what 
he’s doing as any differentfrora the test of 
them," one defense attorney said: “When 
it comes to the cases. Cliff is no less rea- 


soiuble or unrea^nable than many of the 
plaintiffs wth in this area. It’s just 
, .his style that is differeritfr . 

O n the record, at least, plaintiffs 
lawyers doubt that, the defense bar 
will have much success’ using Chanler to 
^ the entire Proposition 65 bar. Chanler 
“really is sui generis,* Roe said. 

"The defense bar for 10 years has been 
saying this [law is a problem! because it 
can be abused, and they’ve had essential- 
ly no evidence whatsoever ... It simply 
hasn’t happened ... If you look at the full 
range of enforcement actions, the full 
range of product improvements, it’s an 
^tonishinglygood track record, but also 
it's got a lot of good done without causing 
harm." - .':i‘ 

“CM Chanter Is the dosest thing to a 
poster boy that the defense bar can find, 
but he’s not much of a poster boy 
[because] he’s unique,* Roe said. “Even if 
you agree with defense bar critics about 
what he’s don^ he’s the only one doing it 
It’s easy to argue about how much good 
he’s done,:but'hard to argue that he’s 
doneharm.^i.j> . 

Chanler al^'doubts the latest efforts to 
aaadc the law will- succeed. But he dso 
thinks his own days as a Proposition 65 
attorney may bC' coming to an end'The 
firm p]^ to begin diversifying its practice,, 
indudlng suits underthe False Clalmsi^ 
against Medicare fraud. After more than 
five years in the field, the int^ectual chal- 
lenges have'dimmed, but not the stress, he 
says. *71115 work- is v^ry hard" 
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TOXIC SHOCK 


PLAINTIFFS ATTORNEYS AND “BOUNTY HUNTERS" ARE 
TAKING THE INITIATIVE IN ENFORCING PROPOSITION 65 


By Dennis Pfaff 


ADCUS" 1995 42 CALiFOHNI 


The lead in bullets, it may not surprise you to leam, is hazardous to your health. 

“W!wn you fire a gun, you’re exposed co a cioud of Icad-Iadcn gas,” says McMn 
Pearheon, a lawyer with the l^dSc Justice Center in Redway. “It's caused by the friction 
of the bullet going throu^ the barrel of the firearm.” 

Only a Proposition 65 plainrifi lawyer would make that claim with a straight face — and 
that’s exactly wha Peailston did in May, in a little-nodced Alameda Counw law'suit 
against dozens of US. companies that make, distribute, or sell pistols, rifles, and their 
ammuniaon- The Natioral Rifle Association may think it’s a nuisance ca.<ie. but Pe.irIston 
says his piflslic-intercsc, for-profit firm spent months rcscaithing lead toxicology and the 


lA LAWYER 
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Envir o n m e n t 


;.‘co:ionnc strucrart: o;’ the gun incusuy, not to mention aie 
;'on'.r!-j:dnes at Prop, 65, die Safe DrinJdng ''X'atsr and Toxics 
Unfcrccmenc Act of '.9S6. (The law prohibits businesses Som 
rnarkenng procures containing a host of substances deter- 
mined Dv the state to cause cancer or birth detects, unless they 
are labeiec \v::h i "clear and reasonable ’ warning to con- 
■ un'.ers- Ic abo Saty ba:is introduction of cojcns into sources ot 
drinldng water.) "Ir’i not an andgun suit." Peariston insisE, 
■‘Iti- a coasumci-pxctsction 5u:r.” But hev, if the case happens 
:o rurher goals like g'.m central.... 

Keady 2 decade aher businesses predicted chw the toxics- 
warrur.y sniri.itiv'e would rhoke the courts with lawsuiK, 
"a genuine Prop, 65 plainciS bar is starting to emerge,” s^s 
Pvoger Garrick, a oironer at Cadwalader, Wickenham & Taft 
in Los .Vngeles and author of 77:? Pwnojifion 6> Hiinsbifok. 
Depup- Attor.ney General Ed Weil, one of the California 
Deparmer.t of Justice's main prosecuton on Prop. 65 cases. 
esdma;i.*5 hat 1,500 ta 2.000 companies hav-e received notices 
in the past two or three years t.hac they face suits, most 
of tliese L«iued unde: .a ‘‘private attorney general” provision 

idivjduals to 


cruuicc die i,*-, .-uid ihc..j,.i 
tion as a money-driven 
crusade agiimt nonprob- 
lerr.s. there have been 
same startling results; 

.Major portions of 
Southern California are 
no longer being sub-- 
jeered to eniissions of 
the to.hc air-pollutant 
ethylene oxide. There's 
less lead 'in many brands 
of china pbtes. Nail pol- 
isli has been reformulated to be less toxic. 

‘i^'hat took plaindS lawyers so long? “The vicladons aren't 
as easy to research and bring as some people thought," 
Weil says, This 'cegs a second quesaon; ■'^"ny now? One rea- 
son, Garrick suspects, is that California is in its 13ch year 
under a Republican governor. "Republicans don’t enibres 
environmental laws very otien.,.. If you don’t think cops arc 
going CO enibree the Law, you turn to vigilantes." Another is 
the prospect of big returns. Prop. 65 allows fines of up to 
S2,500 per day for each item found in viobdon. In a 1994 
case against Par'ks Corporation, a paint-stripper manu&cmrer, 
one of only two Prop. 65 cases ever to come to trial, a San 
Francisco jury assessed more than SlOO.OOO in fines against the 
convpany for only 45 cans with no vvarning bbeis, plus lesser 
fines against cans widi inadequate warning. In addirion, the 
private erjorcemenc jor "bounty hunter") prevision gives suc- 
cessful plaindfi 25 percent of the penalties assessed, plus coos 
and fees (which came to more than $370,000 <n the paint- 
stripper case). 

The most controversial of the Prop. 65 “vigilantes” is 
Clifford Chanlcr, whose San Francisco law arm, Cltanler Sc 
Difinii .x'yers cn'MTon’ttenul la-.i/jor ihc San Fnnei^O Daily 
Journal, AiiJi::onal roi’jrch by .Viiw .i/unm. 


.Associates, has filed fu3y half the notices to sue. Wed sas's. 
(Chanler says the figure is only 575 ) VLrruaily all Chanler's cases 
are btouapt on t-ehalf of the CakLmd nonprofit group As You 
Sow — formed, its mission statement says, "to hold corporate 
manuracrurers accounable for their ictions.” So far, ribs has 
meant suing companies unde: Prop, 65. Chanlcr estimates his 
small, aggressive firm has reached more than $2.4 million in 
settlements on Prop. 65 cases since Last October, of which 
$1.1 nuHioii \sent lot fcts and costs. He says ,'\s ybu Sow distr.b- 
uted another S300,0'')0 to ether environinental groups. “Pretty 
good for a bunch of young people running around in shorts end 
doing in the middle of she day." he says. (Chanler’s firm 
has contract with the yoga master for the band die Grateful 
Dead to lead sessions at the office as a way at reduang stress.) 

Chanter and As You Sow first made an impact puKuins: 
scores of nail polish makers E.hat used toluene, a chemic.al 
linked to birth defects. 'NX'hihin six months thev' were bcascir.g 
that they’d forced the $20-bilJion cosmetics industry to 
change ic nad polish formula. Chanier has won settlements 
from other corporate giants, including B.-SSF. D’-^ont. 
and b.'iirryai. But he can't shake accusati^.r..- i.'..-.' . . .n- 

meis amall companies with notices to sue in Hopes 
of extracting quick 
seEtlements or goes 
at'rer minor. Technical 
violations (whac 
calls ‘‘56-raiIe-psr- 
hour speeding ockes”). 
‘i think if you look at 
th: cases, they look 
.It cases where they 
could get relatively 
easy recovery and 
very little public 
benefit.” Weil says — like an tlth warning on cans that 
already contain 10. He also worries about a backlash chat 
•‘misht make judges more reluctant Co apply the law,” 

So criticai is VGeil of Chanler's approach that, in April, 
he filed an amicus brief on behalf of a Prop. 65 defen- 
dant. Ashland Oil. to which Chanler had sent a notice to 
sue over its sales of toluene and other chemicals, '^''eil 
said Chanler’s notices are legally “inadequate’’ and “vir- 
tually useless.” 

Chanler’s reaction to this, or any; criddsm is incensed — and 
loud. He say his firm’s foes include not just t'omre 100 compa- 
nies, but also the attorney general’s office, rival environmentaliss. 
and the media. “Ed sole goal in life, instead of enforcing 
Prop. 65, is to criticize As lifou Sow." Chanlcr says. He denies 
targeting small companies and says it’s good policy to settle "low- 
prionty” cases fast. But in response to the Ashland Oil amicus, 
Chanler has moved to let Weil’s office take over the iiegstion. 
"I’m n<x fitting any more battles with Ed," he say^. 

Chanler's success is inspiring other private enforcers. Rogers. 
Joseph. O’Don.neli & Quinn of San Francisco handled the 
action against Parks for the Environmenui Defense Fund. 
And Nlifoetg, Ubiss. Bershad, Hynes & Lcrach, one or the 
Cancinued on pags 94 
C.-vi'POPN.A -.AwrE^ 43 *V0-S- 


.rides try to uiviaUac tlic lidga- 

A decade after businesses predicted the I 
initiative would choke the courts with ! 

j 

lawsuits, a Prop. 65 bar is emerging, j 
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SEXUAL HARASSMENT: 

A Litigator's Guide 

An Interactive Computer Tutorial 

A Three-part Program: 

□ The Litigation Manuai covering sexuai harassment 
litigation from EEOC action to verdict 

□ The Case Evaluator providing interactive, 
computerized case evaluation. 

□ Sample Documents essential to sexual 
harassment litigation; complaint answer, selected 
jury instructions and settlement release. 

CLE CREDIT SEXUAL HARASSMENT: A LmGATOR'S GUIDE li«« been approved fori 
MCi.£ credit by the State Bar of California In the amount of (3) hours. Interactive ' 
Tutonais certifies that this activity conforms to the standards (or approved education 
activities prescnbed by the rules and regulations of the State Bar of California. Of the 
three hours, one-haif hour may be credited to “ethics* arrd one-haJf hour to "bias." 
5y Charles G. Warner, a member of The American Board of Trial Advocates; California 4 
'.I' tarif '.Sv slant P’ofessof of Law; Chicr-^c 

Order Form - 

Hiease send me copies of Sexual Haraaament: A Litlgmor'a Guide at the price of 

S99 95. (Tax, shipping, and handling included.) 

Check one Name of cardholder 

My Visa # is: 


_ is enclosed. 


Expiration Date 


My check for S_ 

I My address is; 

I My Rhone# is: ( )■■ • 

I Send to; InterActive Computer Tutonals, 525N. Ada #3. Chicago. IL 60622 
'CrCaHt-6G0-977-9774 


Requires 
WINDOWS 3.1 


CmCLE 92 C^I SEA06R SERVICE CARO 


Get the facts 


on page 96 


Fine Furniture 


IS TAKING AN ENTIRELY NEW DIRECTION 


No MATTER WHERE YOU LIVE OR WHAT FLOOR TOU LIVE ON, OWNING HME 

FURNITURE OF STRIKING DESIGN HAS NEVER BEEN EASIER. OUR SOUO CHERRY 
DESIGNS ARE DEUVERED TO YOUR DOOR AS COMPONENTS THAT SUDC TOGETHER 
EFFORTLESSLY WITH OUR PATENTED INTERLOCKING JOINERY. CALL FOR A FREE 
CATALOG AND ASK ABOUT OUR VIRTUAL SHOWROOM. 

257 CCMMERCIAL STREET, PORTLAND, MAINE 04101 (207) 775-4234 
CIRCLE 129 ON READER SERVICE CARD 


GREEN 

DESIGN 



“Vigilante” attorney 
Clifford Chanler 



Toxic Shock 


states premier pumciiis outfits, n .-.5 
dabbled in Prop. 65 for several vears 
“''X'hen derendanB see dieir nam.e cn die 
papen, they get very nen.-cus.” \1ed sava. 

Pearlscon says he became interested 
in Prop. 65 a counle of vears aco, 
when the Pacmcjusnce Center was con- 
sidering a lawsuit over school cruidren's 
exposure to Dursban, an msecticide 
used to kill termites drat is net on the 
Prop. 65 list. But the costs of nrovinir 
causadon were 
prohibitive, 
1 nen atromr.-s 
discovered that 
the method or* 
applying the 
chemdcal also 
released a Prop, 
65 substance, 
asbestos 
(because holes 
were drilled in lloor tiles containing 
asbestos). Bingo. “It was an easier case kp 
bring under Prop. 65 because n-ou don’t 
have to use causadon." Peariston sas-s. “It's 
a satute that can be used as a gap-dUer" 
when other laws don’t work, he adds. 

The increasing aedvir,- of Prop. 65 
plaindfis has, inevitably, touched otf a 
reaction by defense attorneys. They 
argue chat chemical exposures are 
nonexistent or too small to wetT/ about 
and, increasingly, that plaindS' claims 
are preempted by federal law. 

Defendants won a big victory in 
June, when a state Court of Appeal 
in San Francisco ruled that Prop. 65 's 
protections tom drinking water apply 
only to the “origins of drinking 
water" — such as lakes, rivers, screams, 
and aqueducts — and not water faucets 
that allegedly leach haaardous amouno 
of lead into cap water. 

But Prop. 65 plaindfi won't give up 
easily. Says David Roe, an En-.-ironmental 
Defense Fund attorney and coauthor 
of the inidadve, “Then are all sorts or 
possible uses of dus bw that have to 
be e.xplored-” d* 



402 



403 



404 


8iMg^Kt[Wg^ijari 


THE SAY AREA'S LEQAt NC^APER SWCE iBJ7 


As You Sow, 
Lawyers Reap 


•1 


fh less than 
yean, Clifford 
ChanJer and his ' 
r.onprofu client have 
become the most 
aggressive eofonrers 
of Preposition 65. 
A.reiheypretec'jng 
the public from 
to.xics or gene.'^tiog 
needless litigaUon? 


m 


a at M eavfrcAjneetkt snup 
with * um pliKKCd (hm t.Te 
3iSl^ As You Sow briflgs out 
dw devil la uxne fecfte. 

"iVe 4o sot ■ tuie- 
lieaued jnnte . . . blasbruil- 
Ing eompuio,* fuawd Lm 
ArgHet executive (toben 
'Ai;s±uoii iE 1 Jut. 12 iecct ui^g Cjlifonai 
Attorney Ceaenl Out Luegren to tup cbe 
■money vultms.* 

Like netity a ihKtind ivompames aadoA- 
wide. Vi'ilijftion't SiocUir Rtiet Co. Ud been 
urjiusd by Odifoniia'i matt atgrestive 
enforee? of Ptopotiiion fiS, tlie itMe'i nme- 
itulu oinuot i«v>. 

'ITie Bay Ajxa nonprcrit that describet itself 
a< *a foundation piamiRg weds for >oc»l 
chaote* spmng into being three yeafx ago, the 
Srairuiorm oriwolhittytonteiMng college bud- 
ciet; 1 onetime cotpoMe aaotney and a left' 
lea ling siocLbretot. 

As VeuSewhaa orovided < bountiful harvest 
for San Proneiseo Utvyer Cliflofd OkaAler 
I Sines Ocjber 1952. bis finn ha* oeUected 
* niore than IZJ million in legal feet and en<t. 
^ laearding to state rceoeds ind infotiaation 
S provided by At You Sow. At You So*. 
^ which does SOI maintain its own oniee or 
slaiT, hu in turn handee out scree 2220,000 
SetASKWfi^J^ 
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- SWAOIUR: The 
.Friday without a 
, thM h* ha* tfeoa 
tertevt thv <aUa a tot or 


~State’-s-SR?f’e^^ 
Trial Court 
Likely to Dip 

BvStLLAtSSy^RTO 
SACRAMfif^fo — Fur the Uiitd lime 
in (Arse ydil plans to boost stase rutvling 
for tr1|£eQiiru haw been lost in a iegitU' 
tivejSletnateoves nscrgariizitt|the^tie* 
and state toremments. 

^ AS a rtsbic. the Big Sit budget negotia* 
lot^ InelocEng Cov. Pete Wilton arid five 

logisUdvo itadeR. have uruefe a deal 

underwhich the sate wiR reduce lu thaire 
of the bill .lar apeming Califomia'i trial 
eoun* from 36 petcent le 35 peictm. 

As of ftsdsy. ihe ovenll budget deal 
was awaiting legisiitive approval But 
even if il'l rejccl.^ the trial court funding 
portion of iSe bodget should not change. 

Uodof ttie plan. Ihe tute would -pay 
i&}i million of the eetihueed 51.73 bil- 
lion ooB sfoperuing ttial eoutu this year. 
That amounts to 5t3 million more than 

Se^STArfSiXtaS 
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10 Ciiifomi* eoviroomenuJ Md p(.- . 

hutiA Kiiocaus ukI ?Uni lo pant u kaa 

JS^.OCG n>on! by yeaf"! gad. 

’JivSer Prop S 5 ’t cjtiseo eafofcenwot 
prevision, uiyone aui tu« ■ sonipiny for 
iuiiftj io '•'wt! eotuamen i 6 out prodocu 
’>-»! oont»in(xrt»m tmetiRU of cuciaojcn* 
Of reproductive lAsr jiving public 

prwseeyiors aieoppoflunry !o do to first 

Cunicr, 35 , !i»> cipiuBied on ‘JM 
eption jnd flic difox of 52,500 * dtv io 
potondai 'iivs pec vioixtioo <o cfciic • 
profiUbieicjiimtciiifte. Employing iKi/T 
of r^ai? Mioraeyj, Gwlsr & Aaocjte* 
>AS seal out k ffuny » 25 iaccai-w-sue 
rowca t day on behaif nft As You Sow, a 
r>c>m->nd- 50 p apcfitiom from Minncipa- 
!.j :« Maslcogec. CUa,, aj -m;!! at Fonsine 
3 ec cofcivuiies. 

Six* itTorta hav« woo lonve «i|nificane 
viciOflM; ’is: mij poiisli indutOy, for 
insianot. agreed in 1993 a remove wluenc, 
a cbemicti iinfced a birth iJc'kO, from iu 
prodacts. AjsS in rsbrjary. PPG tadusoies 
Inc, and oCser chemical itvduscry giaautet- 
(ied suits by pledging :o tlop maabug paint 
soatasrU-if heavy mwda. 

Sa Aj You Sow't diiiy bread also 
rames from tcores of caaec Ihtt tenie 
tefore reaching She eouiB, public reeoida 

As Uw group's catw have .-ntidplied. na 
have corapiiintj fiom defenja anoniey* 
sntf ihe Cjli/omia •flortsey general'tofTie* 
about sloppy Invotigiuoas and a fixation 
on veeufinj Kfiomcvi lees. 

■^ey have a vety Sof g tuiwry of weak 
5 Ct::«nenii, They say. ‘If you settle we’!! 
go tuiay ■ “ layt Deputy AG Edward ’Me;}, 
whom Cunlu tecusea of being la 'it^us' 
uy loobyist* 

■iVitb anii-rtguialory fervor at a fever 
fHicv some corponie ittsnteyt questi«i 
,»h«U>er Aa You Sow will reap ite repeal of 
Prop 65 in a baeVdash at die ballot box. In 
tie mearitime, Chinlerpressei ftirwrd He 
recently opeaed a Mill Valley oSke asd 
say; he's intenievving attonteys to uafT a 
tiOs Angeles outpost 

•We flofl'i write the law, w« don't list the 
chemica;*,* he ays, 'We'ie enforeiBg d>e 
ijwthe AC '•en'tenferee.if ibae weten't 
vioiauont, ^rs wQulcd't be leiilcmencs.’' 

PIHK fikPITAUSTS 

Yat won’t find A* You So* ehairnuit 
Ihonias Van Oyek at Oakland addreu 
listed oRLhe group'! ieiierltead — 408-I3ih 
3 t., Suite 2 fiC is a Mailboxes and More let* 
wrdrop. 

Satner, Van Dy:ii and ether membcR of 
Ai Yeu Sow's boari of dicseton work a 
few blocks away K Progressive Asset Man- 
agemenx abrohenge house speeUiiting in 
sscialiy responsible investments that Vu 
Dyckee.rou«dadinihe Isca 1980 !. 

.Morgan SUhtey It id not. Matured 
srr.ong .‘^arfwt. Ine. and flihe businesa 
tnagaiines is Tirraiit, which featute utii' 
aorooreie igiiprop by EarthFifK’ « 
liidi San and ether enruonmenuli 

PAM'i link sapiulBU include a fotmer 
Creer^ieaM activiat aod its broken have 


uauu.ui.xiaxva,^ ’benefits Lawy^ 



come from die rinks of a ieftistlF.5. group 
dial backed the Manual rebels duiing the S 
Salvadoran dvst wie Vaa Oyck. «f>0 
earned 5UdJ38 at PAM io 1993. acoxd- 
ing to state Department of Corponiioo 
reesrds. hinueif did a stint as a fand-taiier 
fee an Eail Coast ansinhiKlcar {mip befere 
becoming a broker in 1983 with Wit* 
let 

“We're pread wt're the bigge« 'jugtwf 
out there.* «ys Van Oyet «ho et 37 
resembles a younger version of reck singer 
Rag« Oaltry.'Wejuw filed (ia(ent-i>iue) 
notices igatnsi SbeS and Exxon. We'ie 
geing after tnajoi indosoy. and in (hat 
sweep we will pick up the small guys. 
VVs're going alter evesytoCy aid not 
eicladmg viybody.* 

“i think there Y a number of ways leete- 
ate social chaAge,* he adds fcoin his dowa* 
lowr. Oakland alTice woh a Say view. 
'•OfM. by eslng eapiul you can dictate 
investnentr. two. by voting. The third way 
it rxguUiions aid fines on corponliona. 
. . . Cowpaitia will not c.haage, especially 
Old indusaiaJ mmpaAia... unless you go 
ahead and sue them.* 

Prep S5 offered the perfee vehicle to 
puRue optiM three, and Chanter, a friend 
from Van Cyci'i cays « Dtite University, 
a osnveniOBi driver. 

"It was kisd of a yolat venore.* \!w 
Dyck uys of As You Sow and Chwler. 
~Clif wia woifclng at idie SnvireemEaiial 
Defense Fuad] and tai^ '‘Key. I haire an 
idea' and I said let's kick it around.* 


The afrangenieat suited bodt sides. Sy 
giving Chaeier ihe nspontilKlity ts liad 
and libgiie Prop 65 violations, As You Sow 
keeps iu overb^ to a minirsuro. with no 
paid st^, except foe a part-dme executive 
diiectoc aod no office or ouHre eipeases. 
As Chanter u co gi pcn aatod Ih.'oegb scale- 
neats. As You Sow is not dependent on 
ottuitfe Aindiag — «e snv testrictsMU that 
often icoxopaay ^ts fren foundations. 

As Yoa Sow’s i»ms 6 sii in October 

1992 came at a prepidous time for Cutnler 

Three rnoothi ea-dicr. he had lost his 

bread-and-butter ellent. die Envirenmenta) 
Oefemc Fund, and -le was s^li etnetiging 
fren I btnkaupscy he filed in Ssn lose in 

1993 at the age or X. 

Y'uBj. cccky and eharming, Cunier. 
like .ut buddy Tom Van Dytfc. had left the 
corporate world for the for-profit puiauil of 
the public interest Ahar itinu at gmbesk. 
Phlejer Si Karrisoo and 'A'llsort. So.isini. 
Goodnc.h St Rosast, Cianier scs up shop in 
hit Paeifie Heights fiat in 199 U Heouickly 
Riade I cerae foe himself as SOPs sneroey 
la a luecessfal high-^file Prop 65 prose- 
onion wiiii (he AG's ^ce againtt me 
Rtaken of lead-cor.u.'niuied tableware 
AlteiM EDPs behaif. be penuaded nunu- 
facturen of eareimgeRConurRing pami 
Rhppen to raaiove ibetc prcducs frem 
California. 

But the tiMQih befere he began repre- 
teniiag ECF in Sefumber 1991 . Cuuiler 
made another ba.- 0 aup(cy Hi'aig u> once 
again restiuoun his debu. 



RlCHAJtD 
SafCiUBME: *1 
said enough is 
eno^Jg^•!aid 
me oresienrt of 
Mcfflor. Ohio's 


Oaokr'j cash crtiT!!* Vila 1990 wiS- 

he vat an 5d5.0O!3..4.ye2r *** *. 

Broto*. c;^ recorti fee !u! or-giaa! 
bankrapory fiimj, show, CJunler-s Soi 

he W more aua 

S !,<l.ca)a S»ni loarj xod ii«m Uses oci- 
rtar'diog. 

3y the arne Gualer rtaified a KtUrnsess 
with hir ere&an a .=ebr..iuy [99 !, he bad 

jUffspeC a Wiiiort, Socaiai iis F»Jo AJio. 

After ei gfet meoCu lx qaii. timed his own 
?r»c^ urf filed the uxoad baninmtey 
paiuco ic 340 FriaascD. 'h'w 

•More Sun five yems ago. J bccrewod 
Chtnlr^says. 

-tifforreoattir, i vas luubie m west mv 

debts is they hecarw due sod waj to 

su^ liusestrereciy (Sifncsl! dodiioo.- 

ibp.cro repsymeni plan aarty aexi year. 

"Ciff is a hsic-uier. whether ... with 
the finn or whsuver,' uyj one pcnoc 
fitniiixr w-a Canl« who asked oot to be 
ideBtiried. 

That irotude -vaj .pparent early on; He 
initially chrisiervcd his oew ooe.la-wvey 
fion Gatlcr & Laxio. teWeg &routy aC- 
Wtii and a client. EDF satT inonwy OaMd 
Rne, that hii erstwhile rartner w« t ghc«. 
.ismed ifuirVieiwt4e;£>.4£.Sarw:-.i! fron: 
the rooMe Cajabfo/iciL 

SDF hired Otinler as eusside etnenie! Ir 
1991 to litigate Prop 65 cases but nreC him 
10 mouths Uter. ■[Djeapice rtpeata: etoU. 
naiiena of EDPs role u a oublk inie^ 
orgsr-iiatiofl. Chanter was igjwiiiii^ ox 
enable to caieuct SDF eases in a rAuier 
contisient with thai role.' Roe wrow in an 
affidavit filed tn cGunecd«t with a 
5I4T.OOO bteachK>f«Mitnc', ruit Cbanier 
filed against EDF last Decetebw. 

Says Chanier 'The people of the state of 
CaJifofiua continue to reap the bcAcfii af 
{the lead csremic ware and p«ni r-ripperj 
actioos. U’s iinforeiTuiie that EDF doi» sot 
share my view of these issues.* 

Otairier uson recovered from hii ruteg, 
however. Three months sfUr he was dis- 
missed. bis future client. As You Sow. filed 
its Ineo-TCsiUon papers os CW. 15. 1992. 
TWO weeks later, Ounler mailed the sew 
ronprofii'i fim batch af ietanl-to-nie 
notices. 

A littje more than a year hier. As Yw: 
Sow repotud revenues of SIJ milEon. 
Si.l millien of which it paid in legal fees 
and eons, witii eeady ail going in Cun- 
tcf’s firm, the greup was weLIooluwayto 
beeomiAg California's most aggressive 
enforcer of Prep 65. 

■hooNBawNSPsop es' 

ERvironmenulDefenreFuod staff anor- 
r*y and Prop 65 oo-iuthor Div.d Roo 
ehoetea his words carefully wtses dis- 
cussiftg .At You Sow and Chanter. 

After ail. Roe hired Oaitler, pnired him 
to the press, fired Mm arid now 'is 
embroiled k a nasty fight k CakUid fed- 
eral court over nearly a duerter EctiUioa del- 
Un ia fees t.'te aaemy cooieads he's 
owed. 

Both sides have ntded altegstions of 
deest: and double-oealing and the battle U 
sure to be wuched with sense glee by ear* 
ponte irtorecys. Frore d« day Pt^ 65 
cuaiified for d« ballot a d eo dc sgci. thay 
have reised the specter of Che bounty bonier 
— unscrupulous individuals fUieg wcrth- 
less claims U profit off a provtsioa allow- 
ing private piaietiffs to keep 25 pcroeni of 
per.atcia coUecud. K<x to aesdeet it>s 
ittotreys fas available under the ciiisot 
mi; provifica. 

"The etuxart luit erXeecesiat aspect of 
Prop 65 does cot deperk oo the mexjve or 
tie cnareescr of the enfoiwr.* Roe says. 
"XThe defense oatj invested a groat dee! in 
•rguroeni* ihat there would be bounty 
h.unieis and I'm nice it's .rr-isaretir.g chat by 
and large it hasn't corns ifuc- It's ander- 
lUftdable ihjt l.'«y would jump on Creelco- 
est thing they eouid find." 

Anrxhet Pros- 65 iitigaior. Al'rort Meyer- 
hoff of the Haiuml Resources Defense 
CouneiC also treads Sishtly on the rnSjeet 
of As You Sow. 

• No one owns Prop 65, .neither r.he ancr- 

rey jenerel'i oTije not enviror.-nenlii 
iroups v>r iniOfic else." -.sys MeyEiboff 
an .’-JROC sljiT itiorrej -hose orionict- 

''00 Sov!^" ' " ’ 
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“Sa S>e earir ye»n « »«e » »»? 

thil tfiai hasn't hapnenol,” uy* Deputy 
AG Wdl. refcitlng to bounty hurtar fc«i. 
-3irt now evetybody b*i tbetr twy about 
As you Sow." 

Wtii'* own Ule icout Xs Vcw Sow 
caused a stir ii« year In a (i|h! for control 
of prop 6S cam agamsl pa:nt manofjctur- 
trs, he charjcd liut the group hadcoitected 
mere than 51 million in tnortKyi fees hut 
i>oi I penny in penalues that would go to 
[he suie for eaforeemenL The two iides 
Uter agree d the AG vouid take the lead in 
the iitigttion. 

The accusations enraged Chanlw and As 
You Sow, who Tired back that the AO 
ignored 'he group's earty work oe the 
cases. Which eventually brought in 510 
million for the state. 

loiertiai Re'renue Service disclosure 
fomts jubnutted by As You Sow show that 
in 1993 out of 51.2 million the sonptofit 
collected. 51.1 million went to legai fees, 
with only 549. 157 given oct in graoU. 

■Van Dyck says bs group's fast priority 
was securing ihe re.mov»l of toluene, « 
reproducti.i toxia Irora nail polish — 
something tie saysis'oot going to be show* 
ing up 00 our tas foraj." 

After the dispute with WdU As You Sow 
began seeking teolemenu with penalties 
anc upped the amount of money it dis- 
wifcutes to eisvucKimeatai gnsips. 

A complete picture of As You Sow's 
finances is unavailable, however, The 
group has yet to file its 1994 disclosure 
forms and has cequesisd an extension aati! 
the avS of this year. As You Sow exocueve 
dirtewr Conrad MacKetron said he ewld 
not provide financial information for the 
period between Janssaty arid October 1994. 

But the group says that berweer. October 
1994 andluiy 1995, it aegodaied about S3 
mjllioft in senJemenu. Tlui includes 51.4 
million for legai fees arsd costs; 538343S 
to be distributed to public interest groups, 
including iu own enforttotnent food; sad 
SIJ millios in potential peoaibes, about 
half of wbtch will be waivM if companies 
reformulate their products or fulfill other 
commitments. 

To counter suspicioes that he has grown 
rich off Prop 65, Cbanler allowed The 
RttsMer to review hia fira'a tax recurea 
frorn 1991 to 1993. Tbe forms show the 
sole proprietorship lest aeariy 53I,OCO iu 
first year uid broke evee ia ihe second. But 
Qunler]ookhome5290J62on51 millioa 
in revenues in 1993, the full year of As 

You Sow's exltuace. He says has sot 
filed his 1994 lUUtDeot but esiiiruies the 
Iscome CO be around 5300.000. 

"Should I iTulce u muc.'i as a Brobeck 
partner when I represent the public inter' 
esi? Kell. yesrCunleruyt. 

*1 ftnd it incredible ihas (eorporete ahor- 
neys] eritielzs my claim to fees, while c«I- 
lecing greater fees reprinting poliuien 
and manufaeruren of big-hly toxic prod' 
ucts." 

Despite As You Sow's efforts to balance 
its seniemenu. criticises from Weil and the 
defense bar has not faded. 

Bays Michele Corasb, a Merrison & 
Foerster partner and leading defense 
expert: advice we have to give our 

Clients is no longer what is resized to Msn- 
ply with Prop 65 but whether there ia any- 
thing they can do so that they will be 
asiurcd not to be sued by an outfit that has 
absolutely ns misress ia cempiiMoe vhh 
Prep 65 but is ieterested 'in the legal fees 
available to those that file and KtUe Prop 
65 lawsuits." 

■"Typically, dvey will send you a pr^ 
posed paymm amount aod a proposed set- 
tlement without eve* bearing wbetSer the 
company has - . . any infctmatica thst U 
retevanl sr any defense," s.he adds, noting. 
"It's cheaper to pay tim thin to beat him," 

Retorts Chanlert 'No one settles with us 
unless they're doing lotneihing wrong. A 
rtrajonty of people have no wa.Tiin|s ps^ 
gnm Of a defective program that needs to 
be in eompUince." 

"ir they violate the law, they pay penal- 
ties,” he says flatly. "If toe j wans to mate a 
good business judgment to come into com- 
pliance and pay fees, that's their business." 

RUNNING A BUSINESS 

Qianier and his doien associates work in 
a spacious if bare-boties office near the San 
Francisco waterfront, and in a recently 
opened Mill Valley ofTcc. Artoincy asire 
runs toward jeans and T-shirts and stwRs. 

first-year associaicc can be found negoiiat- 
tog and tiling (Jseir own cases. 


Chanier takes paiiu to einphaiixe chat tus 
rum cnly serves u Ai You Sow’s legal 
staff a-od has ao role in toe group 'a opera- 

Yet he coruredes (hat As You Sow is his 
tole Prop 65 cli«t And As You Sow pra- 
klent '/an Oyck said in an interview that. 
"We're at bis direction to some extent" 
•"We don't come up with (cases] on our 
owm, let’s f« it.” 'Van Dyck says, "aiff 
kAOwa where the rieUtions are. be gets it 
done. Some of the beiMfiis of his actomeys 
fees is to build a siCuatiOB where he can find 


‘In every single case 
that we have sent a 
notice [there Isl a 
violation of the taw. 
Absolutely. We have 
never lost a case and 
we wll! never lose a 
case.' 

— Clif^fd Chanier 


where the vialatori are.* 

,A Ityperanive Cnteful Deactoead — he 
uyt be't area 457 atwwi — Qvanler 
angen easily and is quick to go oo toe 
attack Following toe bm't lead. Cianler't 
attomeyt punue their litgeis aggressively, 
prompting complaints fnm buttoeas eere- 
en that they're being "thaksn down." 

Just how many cases As You Sow is jug- 
gling is. like .‘Ttod other things involving 
toe group, in dispute. So poiansed are rela- 
tiona between Qianier and Deputy AC 
Weil that they can'', even agree en toe num- 
ber of lnt«n(-to-sue notires toe group has 
KOt out Quiiler iuists it's about 5S0; toe 
AO, which receives a copy of each notice, 
has Crocked nearly 1,000. Whatever toe 
Bumbes. betweeo 100 ir«d 200 have 
resulted ia suits, according to Otanlex 

Some companies targeted by Oiartler 
and As You liken Uieir effotu to nui- 
tance suits. 

When Va-ro Indostries was hH wito an 
tnienw>sue notice from Chanter's firm, 
company aitoroey Andre Tolpegin insisted 
on seeing copies ef product labels allegedly 
ia 'rioi^ien of the law. The ftnt-year tuo- 
ciato handling toe case eomplaed but also 
sea(sieaerRquesang*Varii (talcs (iguies) 
u to enable AYS ‘to set a figure’ for toe 
amotmt ct 'appropriate peaaUiea. restitu- 
tion and . . ■ AYS's fees and eosts.’”” 
according to a declaritioi Tolpegin filed in 
San Frineiseo Superior Coun last momh. 

Later, another ChtnieranretKy agreed to 
meet with Tolpegin. But only if Vam would 
"provide its s^es figures and information 
so thst AYS could calculate their fees." 
wrote Tolpegin, of counsel with Leland. 
Farachini, Steinberg, Flinn. Matzger dt 
Meinick. 

Aceotdinj lo toe declarsUoa. when 
Tolpegin asked to tee As You Sow's evi- 
dence in mum. toe attomey told him the 
information was ”'ooi relevant' "aod that 
Vam should tenie because "'as YouSow 
is the biggest cflfcvcemest agency :o CtSi- 
fomu' ■ ud will " ‘lul^ecl your client to 
pruuacted litigarioR.' " 

”Tm not joing to give our adversary ouf 
evidence. I'm not going to slash ns ocilies 


"Wb do run a busiaess just tike everyone 
else," Chanier aya. "We do fcave an imer- 
est as nor Hooding the ccuru with litiga- 
tion. 'niis seenu to be a very reasonable 
way of aeoliog cases aod sot siaksr.g 
defense lawyer* rich." 

"In every single case ihK we have sent a 
notice {there is| a vioiabon of the law. 
Absolutely. We Have never lost a case asd 
we will iwrer lose a case." he insists: 

But Cunies has beea forced lo back 
down ocoBiocaily. 

SEARCHING THE KCAfmANS 

When you call Amesto Manufacturing 
Co. in Mentor. Ohio, the presideol of the 
company is likely to pick up she phone. 

So whe* a fax arrived addressed to the 
company’s "geoeral counseT from Chanier 
& Associates. presidesM Ricnard Cambine 
handled the maocr hiipsrif. 

Airsereo. accerding to the naadard As 
You Sow fom leieh wu rioUu'ng Fkep 65 
by Kiting a sealant to refrigenior r^«ir 
people ioCtJiforeia without a warning that 
of<e of its IngrerlientL tolueae. can cause 
birth defeco. 

When Ombiee nailed Qianier & Asao- 
dates in January, he was pal in touch wsto 
the attorney bandbeg the ease, who bad 
beea admised to the bar tbe montb before. 

If AirvRO agreed to provide the r«piuiie 
wutiags and pay 595G fre "petaitics. rerd- 
tudon and com* libgtboo would see be 
eecetsary, WUsoo WTW in a Feh. 17 ietter. 

Carrabine uyt be had Itnmediaieiy eoro- 
plied with (be warning raquiremeat Sn he 
balked at paying the 59^. After Uk be 
said, be only made S3.0CO « toe 2C0 cans 
ef bis product sold ia Ciiifomia over the 
past two yxarL 


T r^!'~rti them and 'said dus doess'i 
exactly lootsd fair to as. ... ! told tbess toat 
we're a smail company with servea or eaght 
employees and couldn’t afford to pay 
Uwyere 52£X3 an hour." Canabi tto said in an 
interview. 

When he called his congressmjn's 
office, 1 ruffer put him in touch with Ute 
Cilifornis AG's office. Only then did 
Ca-Txbine team that businesses with fewer 
than 10 employees are exempt fmm Prop 
65, 

TA'ilsooi asked me to send them s letter 
coonrming that — I uid enough is 
«moogfi."*ay* Cambirje, who adds that no 
one from Chanler's office iskcd him how 
many people he employed. 

Aifseroo's trtvaiU later made the edito- 
rial pages of the Cevcland Plain Dealer. 

Chanier claims that after the negauve 
^ilorial was published in ApriL .he spent 
thousands of dollar* lo find out that 
Airserco in fact had 14 employees. 

Chanier ays his siifT conducts thorough 
investigations before contactirtg companies 
Swy believe to be violating Pr^ 65. 

But laa July, an adorney sent an intent- 
to-iue notice to Nationwide Industries, 
even (bough It had beett out of business foe 
iBore tha.* a year, acc or d ing to a kaer ftora 
fltocofflpatiy’r utorney. 

And another Chanier anomey ihreatened 
to sue LHB Industries — until she learned 
that LHB was an ac r on ym for the chs-nty 
Ughthoise for the Blind and Uui the corn- 
party did fvx acTually manufacture the 
products allegedly iovtoljt.on of Prop 65. 

"Tra arte ihsre'r cases where mistakes 
have beea made," ia>* As You Sew execu- 
tive direeter MacKerrOft. "But I don't toirk 
it’s s fair eritidim across toe board (given 
the volume ef claims 

Deputy AG Weil uy*. however, that he 
worries about I backlash. . 

T have to spend a lot of time on public 
reUtietis and ay to assure peopie toa: JYop 
65 la twt so bad." he say*. 

‘Ar this point. I'm net as wneerwd 
about setilerner.ts being weak as ( am about 
them picking off irsui! targets with minor 
viclationi." Weil adds. "You ask business 
and they say Prop 65 has become a way of 
makirtg a kit of money shaking down bust- 
ness." 

Thai's a bum rap. uys Chanier and As 
You$owo(!idaii, More than 60 percent of 
the group's serJemerU since last October 
havecomeAwncompanies with more toan 
ICOemployreeorSlOmiliisfl io sales, wy 
laainuin. 

ConHieta are sure lo eondnue u Ai You 
Sow tuiTs is focus from consumer prod- 
ucts to whether corporetions are properly 
warning iheir vorken and lupplien about 
Prop 65 c&emieala. 

Says At You Sow president Dyck: 
"You're ttot going to make everybody 
bappy. If the: means the anomey genenl is 
pissed off that we're loo aggressively 
enJoteing the Uw, so be it." 
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AMENDED IN ASSEMBLY APRIL 15, 1996 

CALIFORNIA LEGISLATURE— 1993-96 REGULAR SESSION 

ASSEMBLY BILL No. 3160 


Introduced by Assembly Member Olberg 


February 23, 1996 


An act to amend Sections 25249.7 and 25249.13 of the Health 
and Safety Code, relating to to.xic chemicals. 

LEGISLATIVE COUNSEL’S DIGEST 

AB 3160, as amended, Olberg. Toxic chemicals: 
enforcement: private a^ons. 

Existing law, part of^e Safe Drinking Water and Toxic 
Enforcement Act of 1986 (Proposition 65), prohibits atiy" 
person, in the course of doing business, from knowingly and 
intentionally exposing any individual to a chemical known to 
the state to cause cancer or reproductive toxicity without 
giving a specified waming-or-from discharging or releasing 
_such a chemical into any s^rce of drinking water, except as 
spiecified. ^ > . , 

The act imposes civil penalties upon persons who violate 
those prohibitions and allows an enforcement action under 
the act to be brought by the Attorney General, a district 
attorney, ntspecifiedcity attorneys or prosecutors, and by any 
person in the public interest if that private action is 
commenced more than 60 days after the person has given 
notice of the violation which is the subject of the action to the 
Attorney General,4he-^strict attorney,-and any ritjrattomev 
in whose jurisdiction the violation is alleged to have oCcurredj 
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and to the alleged violator, and , the violation is not being 
prosecuted, as specified. 

This bill would addit ie Holly rcquife, as a e endition ef 

aet; allow the Attorney General provide wTitton 

certification , to determine, pursuant to a specified procefiure, 
that whether bringing the private action, based on the alleged 
violation specified in the notice, would not be eoatrary te in 
the public interest, c.vccpt as specified and would provide 
that, if the Attorney General has made that Ending, there is 
a rebuttable presumption that the action is not in the public 
interest. The bill would require a court to End that a plaintiff 
has rebutted that presumpEon only under speciEed 
circumstances. 

The bill would allow the Attorney General to intervene in 
a private action brought to enforce the act. The bill would 
allow the Attorney General, a district attorney, or cit>' 
attorney or prosecutor bringing an action to enforce the act 
to seek and recover costs and attorneys’ fees on behalf of any 
private party who has rendered assistance in the case. 

The bill would prohibit a private party from bringing an 
action in the interest of the general public for specified 
unlawful business practices, if the unlawful practices consist 
of violations of the act, unless the person complies with the 
notice requirements. 

The bill would make legislative findings and declarations in 
that regard, including that the bill would further the purposes 
of the act. 

Vote; 2 / 3 . Appropriation: no. Fiscal committee: yes. 
State-mandated local program: no. 


The people of the State of California do enact as follows: 

1 SECTION i. The Legislature hereby finds and 

2 declares all of the following; 

3 (a) The proper enforcement of the Safe Drinking 

4 Water and ’Toxic Enforcement Act of 1986 (Chapter 6.6 

5 (commencing with Section 25249.5) of the Health and 

6 Safety Code) has yielded substantial benefit to the public 
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,1 by reducing human exposure to toxic chemicals and 

2 informing the citizenry of those exposures. 

3 (b) In addition to prosecution of civil actions under the 

4 act Ijy the Attorney General . and district attorneys, 

5 supplemental private actions imder the act have in many 

6 instances been in the public interest, and should 

7 continue. 

8 (c) In some instances, irresponsible private groups or 

9 individuals have brought actions under the act that were 

10 not meritorious, that involved de minimum violations, or 

11 were pursued primarily in the financial interest of the 

12 ■ private plaintiff, or some combination of all three. 

13 (d) The actions described in subdivision (c) have 

14 undermined the purposes of the act as a whole because 

15 they have resulted in an inaccurate perception of the 

16 requirements of the act and have resulted in businesses 

17 providing warnings that are not actually required by the 

18 act so as to prevent being subjected to unfounded 

19 litigation, thereby generating needless warnings that 

20 co^use the public and reduce the effectiveness of 

21 necessary warnings. 

22 (e) The costs of defending the actions, or the 

23 threatened actions, described in subdivision (c), have 

24 been a burden to businesses, even where those actions 

25 would be ultimately determined to have no merit, and in 

26 those cases, no countervailing benefit from appropriate 

27 enforcement of the act is created. 

28 (f) Some form of review and certification by the 

29 Attorney General of a proposed private action to enforce 

30 the act is needed as a precondition to the bringing of those 

31 private actions tq enforce the act “in the pubhc interest.” 

32 (g) That review' and certification by the Attorney 

33 General will not prevent the bringing of those private 

34 actions that would further the purposes of the act. 

35 (h) The law should be clarified to specify the existing 

36 right of the Attorney General to intervene in, and control 

37 any action under the act, to ensure that the purposes of 

38 the act are pursued in any htigation to enforce the act. 

39 (i) Limitations on actions in the public interest under 

40 the act should not be rendered meaningless by private 
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,1 use of the unlawful business practice prohibitions of 
2 Section 17204 of the Business and Professions Code. 

•3 SEC. 2. Section 25249:7 of the Healthand Safety Code 
,.. 4 is amended to read: ' - 

■ 5 25249.7. (a) Any person violating or threatening to 

6 violate Section 25249.5 or 25249.6 may be enjoined in any 

7 court of competent jurisdiction. ‘ 

8 (b) Any person who has violated Section 25249.5 or 

9 25249,6 shall be liable for a civil penalty not to exceed two 

10 thousand "five hundred dollars ($2,500) per day for each 

11 violation in addition to any other penalty estalslished by 

12 law. That civil penalty may be assessed and recovered in 

13 a civil action brought in any court of competent 

14 jurisdiction. 

15 (c) Actions pursuant to this section may be brought by 

16 the Attorney General in the name of the people of the 

17 State of California, by any district attorney or by any city 

18 attorney of a city having a population in excess of 750,000, 

19 or with the consent of the district attorney, by a city 

20 prosecutor in any city or city and county having a 

21 full-time city prosecutor, or as provided in subdivision 

22 (d). ' ■ ^ ^ , 

23 (d) (1) Actions pursuant ■' to this Aiectibh ''maty be 

24 brought by any person in the public interest if of 

25 the following requirements are met: ' 

26 

27 (14 J The private action is commenced more than 60 

28 days from the date that the person has given notioo ©f an 

30 subj^t ©f ^ie private notice of the violation which is the 

31 subject of the private action to the Attorney General, the 

32 district attorney, and any city attomey>or prosecutor in 

33 whose jurisdiction the violation is alleged "to have 

34 occurred, and to the alleged violator. ■ ' 

35 ’ 

36 (B) Neither the Attorney General nor any district 

37 attorney nor any city attorney or prosecutor’ has 

38 commenced and is diligently prosecuting an action 

39 against the alleged wolateF the violation. 
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may preceed 


•f&t Si - o Attorney CcnoFol^ determination pursuant te 
tiiis sabdiviaion; aed tbe prec e duf -e by whieh tbe 

6 d e t e f f THHotiort is f eae b ed ; s haH be deomed -te be a« 

7 O ' SOFetse ef die A t t O F Roy Ccnertdb p f es e eRtorial 

8 diseretieR «id shall net be sabjoet te oHy a edea - , 

9 . proeeoding, of aay dis c o v e ry proce s s is arty action ©r 

10 proGoeding, ©f te aay disclosa r e p e r a naftt; te tee 

11 California Public Roccirds Aet -( C b aptoF ^ ^ 


13 ©f tee ^ Govcrnmc F it Code: 4^ Attorney Ge n eral© 

1 K rt T T 4-. >->»» ^ ^ 4- /« >»•■ » T y 4- by n b t-bv <->. >-s y- r. 

Aul tLxiy tCCttvyli Ol vJXC\J^ t Tw JTTTwTv tTitTC TTTt? IjUli 

16 bringing tee private action fe in compliance with this 

17 section: 

18 

19 (2) Notwithstanding paragraph (1), if the Attorney 

20 General has found that the action would not be in the 

21 public interest pursuant to subdivision (e), there shall be 

22 a rebuttable presumption that the action is not in the 

23 public interest, and the action may proceed only in 

24 accordance mth subdivision (f) . 

25 (e) (1) If the Attorney General receives a 60-day 

26 notice pursuant to subdivision (d) alleging a violation of 

27 Section 25249.5 or 25249.6, the Attorney General may 

28 determine that commencement of a civil action based on 

29 the violations alleged in the notice would not be in the 

30 public interest if the Attorney General Bnds in writing 

31 any of the following: 

32 (A) The action would be plainly frivolous or have no 

33 merit. 

34 (B) The de minimis nature of the violations does not 

35 warrant a civil action. 

36 (C) The notice of violation is inadequate in form, 

37 content, or manner of service. 

38 (2) The Attorney General’s determination made 

39 pursuant to paragraph (1) shall be based on the 

40 information that is submitted by the party giving the 
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- 1 notice and the alleged violator identiBed -in the notice, 

2 and any other information that the A ttorney General may 

3 determine to be appropriate to consider. The information 

4 may include information showing that 'the alleged 

5 violator has ceased or will remedy the violation. The 

6 determination may be.made with respect to only some of 

7 the violations alleged in the notice. If the Attorney 

8 General determines that an action would not be in the 

9 public interest, the Attorney General shall prepare a 

10 record of decision, which shall consist of the 

11 determination, the written findings, and all documents 

12 and evidence upon which the findings are based. The 

13 determination, findings, and record of decision shall be 

14 provided to the noticing party and the alleged violator. 

15 (3) The Attorney General’s determination pursuant to 

16 this subdivision, and the procedure by which it is reached 

17 shall be deemed an exercise of the Attorney General’s 

18 prosecutorial discretion and shall not be subject to any 

19 suit, proceeding, discovery in any private action, 

20 including a motion pursuant to subsection (f), or 

21 disclosure pursuant to the California Public Records Act 

22 (Chapter 3.5 (commencing with Section 6250) of 

23 Division 7 of Title 1 of the Government Code), The 

24 A ttorney General’s determination shall not be admissible 

25 for any purpose in any action, except as part of a motion 

26 for authorization to proceed as set forth in subdivision (f). 

27 The failure of the ■ Attorney General to make a 

28 determination pursuant to this section, or to commence 

29 an action based on a 60-day notice, shall not be admissible 

30 for any purpose except to show compliance with this 

31 section. 

32 (4) Ifthe Attorney General determines thatadditional 

33 time is necessary to determine whether an action would 

34 be in the public interest, the Attorney General may 

35 extend the 60-day time period provided in subdivision 

36 (d) by an additional period of up to 60 days by serving 

37 notice of the extension on the noticing party and the 

38 alleged violator. 

39 (f A court shall find that a plaintiff has rebutted the 

40 presumption that an action brought pursuant to this 
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, ,1 : section is not in the public interest only under all of the 
2 following circumstances: ■ , . 

. 3 {1} :The plaintiff establishes to the satisfaction of the 

. ^.^pourt,. through a motion for authorization to proceed in 
. 5=; 'the public interest pursuant to subdivision (e), that all of 
6 the following conditions are met 
If.: (A) .The action would not be plainly frivolous or have 

8 , no merit . : ■ ■ - ■■ 

9 .(B) -.The alleged violations are not of a de minimis 

10 nature that would render a civil action unwarranted, 

11 (C) The notice of %iolation is inadequate in form, 

12 content, or manlier of service. 

13 (2) The motion speciEed in paragraph (1 ) shall be 

14 served with the summons and complaint in the action, 

15 and shall include the Attorney .General’s determination, 

16 Endings, and record of decision, which shall be admitted 

17 without further foundation. The court’s review of 

18 evidence shall be limited to the Attorney General’s 

19 record of decision prepared pursuant to paragraph (2) of 

20 subdivision (e), and any other admissible evidence that 

21 the offering party estabhshes could not have been 

22 provided to the Attorney General in the exercise of due 

23 diligence. The Attorney General shall not be subject to 

24 any discovery or other process to compel disclosure of any 

25 information other than the record of decision. 

26 (3) The time to respond to the summons and 

27 complaint shall not commence until the defendant 

28 receives.}: notice .. of entry . of an order/rgranting 

29 . authorization to proceed in the public interest pursuant 

30 to subdivision ffd). Any appearance by a defendant to 

31 contest the motion shall constitute a special appearance 

32 only and accordingly does not waive any juris^ctionalor 

33 other defenses. Even in the absence of an appearance by 

34 a defendant, the court shall not grant the motion unless 

35 the plaintiff establishes that the conditions prescnbed in 

36 paragraph (1) have been met No discovery shall be 

37 served, nor shall any other orders of the- court for 

38 injunctions or temporary retraining orders be appEed for, 

39 or issued, until the motion has been granted and notice 

40 of entry of the order served. Where the motion is granted, 
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1 that fact shall not be used for any further purpose in the 

2 litigation. 

3 (4) Notwithstanding Section 1021.5 of the Code of 

4 Civil Procedure, no party shall be required to pay the 

5 attorney’s fees of a plaintiff expended on a motion for 

6 authorization to proceed under this subdivision. 

7 (5) If the motion is denied, the action shall be 

8 dismissed without prejudice. The person Bling the action 

9 shall not file another action based on the same 60-day 

10 notice. 

11 (g) {1) In any private action brought pursuant to 

12 subdivision (d) , the Attorney General may intervene in 

13 the private action, for any purpose as requested by the 

14 Attorney General, and, if requested by the Attorney 

15 General, the prosecution of the private action shall 

16 proceed under the Attorney General’s control and 

17 direction. 

18 (2) In any action brought by the Attorney General 

19 after receipt of the 60-day notice specified in subdivision 

20 (d), the person that gave the notice may intervene, 

21 subject to the prosecution of the action under the 

22 Attorney General’s control and direction. 

23 -(§)■ 

24 (h) In any action brought by the Attorney General, a 

25 district attorney, or a city attorney or prosecutor under 

26 this chapter, the Attorney General, district attorney, or 

27 city attorney or prosecutor may seek and recover costs 

28 and attorney’s fees on behalf of any private party who has 

29 rendered assistance in the case, which shall be awarded 

30 to the same extent and in the same manner as provided 

31 under Section 1021.5 of the Code of Civil Procedure, as if 

32 the person rendering the assistance had been the plaintiff 

33 in the action. 

34 SEC. 3. Section 25249.13 of the Health and Safety 

35 Code is amended to read: 

36 25249.13. (a) Nothing in this chapter shall alter or 

37 diTTiim'sh any legal obligation otherwise required In 

38 common law or by statute or regulation, and nothing in 

39 this chapter shall create or enlarge any defense in any 

40 action to enforce that legal obligation. Penalties and 
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1 sanctions imposed under this chapter shall be in addition 

2 - to any penalties or sanctions otherwise prescribed by law, 

3 (b) Notwithstanding subdivision (a), a private party' 

4 shall not bring an action in the interest of the general 

5 pubhc, pursuant to Section 17204 of the Business and 

6 Professions Code, for unlawful business practices; as 

7 defined in Section 17200 of the Business and Professions 

8 Code, if the unlawful practices consist of eolations of this 

9 chapter, unless the person complies with subdivision (d) 

10 of Section 25249.7. This subdivision does not affect the 

11 ability of any person to bring an action pursuant to 

12 Section 17204 of the Business and Professions Code in the 

13 person’s own interest or for unlawful or unfair acts other 

14 than violations of this chapter. 

15 SEC. 4. The Legislature hereby finds and declares 

16 that this act furthers the purposes of the Safe Drinking 

17 Water and Toxic Enforcement Act of 1986. 


O 
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CALIFOEUN’U LEGISLATUHE— 1995-96 REGU1-\H SESSION 

ASSEMBLY BILL No. 3160 


Introduced by Assembly Member Olberg 


February 23, 1996 


An act to amend Sections 25249.7 and 25249.13 of the Health 
and Safety Code, relating to toxic chemicals. 

LEGISL.5Tn’E COUNSEL'S DIGEST 

-AB 3160, as introduced, Olberg. Toxic chemicals; 
enforcement: private actions. 

Existing law, part of the Safe Drinking Water and Toxic 
Enforcement Act of 1986 (Proposition 65), prohibits any 
person, in the course of doing business, from knowingly and 
intentionally exposing any individual to a chemical known to 
the state to cause cancer or reproductive toxicity without 
giving a specified warning, or from discharging or releasing 
such a chemical into any source of drinking water, except as 
specified. 

The act imposes civil penalties upon persons who violate 
those prohibitions and allows an enforcement action under 
the act to be brought by the Attorney General, a district 
attorney, or specified city attorneys or prosecutors, and by any 
person in the public interest if that private action is 
commenced more than 60 days after the person has given 
notice of the violation which is the subject of the action to the 
Attorney General, the district attorney, and any city attorney 
in whose jurisdiction the violation is alleged to have occurred, 
and to the alleged violator, and the violation is not being 
prosecuted, as specified. 
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This bill would additionally require, as a condition of 
bringing a private action in the pubhc interest to enforce the 
act, that the Attorney General provide written certification, 
pursuant to a specified procedure, that bringing the private 
action, based on the alleged violation specified in the notice, 
would not be contrary to the public interest, except as 
specified. 

The bill would allow the Attorney General to intervene in 
a private action brought to enforce the act. The bill would 
allow the Attorney General, a district attorney, or city 
attorney or prosecutor bringing an action to enforce the act 
to seek and recover costs and attorneys’ fees on behalf of any 
private party who has rendered assistance in the case. 

The bill would prohibit a private party from bringing an 
action in the interest of the general public for .specified 
unlawful business practices, if the unlawful practices consist 
of violations of the act, unless the person complies with the 
notice requirements. 

The bill w'ould make legislative findings and declarations in 
that regard, including that the bill would further the purposes 
of the act. 

Vote; -/ 3 . .Appropriation: no. Fiscal committee: yes. 
State-mandated local program; no. 

The people of the State of California do enact as follows: 

1 SECTION 1. The Legislature hereby finds and 

2 declares all of the following: 

3 (ai The proper enforcement of the Safe Drinking 

4 Water and Toxic Enforcement Act of 1986 (Chapter 6.6 

5 (commencing with Section 25249.5) of the Health and 

6 Safety Code) has yielded substantia] benefit to the public 

7 by reducing human e.xposure to toxic chemicals and 

8 informing the citizenry of those exposures. 

9 (b) In addition to prosecution of civil actions under the 

10 act by the Attorney General and district attorneys, 

11 supplemental pri\'ate actions under the act have in many 

12 instances been in the public interest, and should 

13 continue. 
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1 (c) In some instances, irresponsible private groups or 

2 individuals have brought actions under the act that were 

3 not meritorious, that involved de minimus violations, or 

4 were pursued primarily in the financial interest of the 

5 private plaintiff, or some combination of all three. 

6 (d) The actions described in subdivision (c) have 

7 undermined the purposes of the act as a whole because 

8 they have resulted in an inaccurate perception of the 

9 requirements of the act and have resulted in businesses 

10 providing warnings that are not actually required by the 

11 act so as to prevent being subjected to unfounded 

12 litigation, thereby generating needless warnings that 

13 confuse the public and reduce the effectiveness of 

14 necessary warnings. 

15 (e) The costs of defending the actions, or the 

16 threatened actions, described in subdivision (c), have 

17 been a burden to businesses, even where those actions 

18 would be ultimately determined to have no merit, and in 

19 those cases, no counterv'ailing benefit from appropriate 

20 enforcement of the act is created. 

21 (f) Some form of review and certification by the 

22 .attorney General of a proposed private action to enforce 

23 the act is needed as a precondition to the bringing of those 

24 private actions to enforce the act "in the public interest." 

25 (g) That review and certification by the Attorney 

26 General will not prev'ent the bringing of those private 

27 actions that would further the purposes of the act. 

28 (h) The law should be clarified to specify the existing 

29 right of the Attorney General to intervene in, and control 

30 any action under the act. to ensure that the purposes of 

31 the act are pursued in any litigation to enforce the act. 

32 ( i) Limitations on actions in the public interest under 

33 the act should not be rendered meaningless by private 

34 use of the unlawful business practice prohibitions of 

35 Section 17204 of the Business and Professions Code. 

36 SEC. 2. Section 25249.7 of the Health and Safety Code 

37 is amended to read: 

Go 25249.7. Zmorocmonc. tai Any person violating or 

39 threatening to violate Section 23249.5 or Section 25249.6 

40 may be enjoined in any court of competent jurisdiction. 
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1 (b) Any person who has violated Section 25249.5 or 

2 Sceti ' On 25249.6 shall be liable for a civil penalty not to 

3 e.xceed S SoOQ two thousand five hundred dollars ($2,500). 

4 per day for each s«eh violation in addition to any other 

5 penalty established by law. Such That civil penalty may 

6 be assessed and recovered in a civil action brought in any 

7 court of competent jurisdiction. 

8 (c) Actions pursuant to this section may be brought by 

9 the Attorney General in the name of the people of the 

10 State of California ©f, by any district attorney or by any 

11 city attorney of a city having a population in excess of 

12 750,000, or with the consent of the district attorney, by a 

13 city prosecutor in any city or city and county having a 

14 full-time citv prosecutor, or as provided in subdivision 

15 (d). 

16 (d) Actions pursuant to this section may be brought by 

17 any person in the public interest if -(Id the all of the 

18 following requirements are met: 

19 (1) The private action is commenced more than shhy 

20 60 days after from the date that the person has given 

21 notice of the ■i-iolatten an alleged violation of Section 

22 25249.5 or 25249.6 which is the subject of the private 

23 action to the Attorney General ftftd, the district attorney, 

24 and any city attorney or prosecutor in whose j urisdiction 

25 the violation is alleged to o e c er ha ve occurred, and to the 

26 alleged violator; end -(S)- neither . 

27 (2) Neither the .Attorney General nor any district 

28 attorney nor any city attorney or prosecutor has 
29' commenced and is diligently prosecuting an action 

30 against sueh violat i on the alleged \nolator. 

31 (3) The .Attorney General has certified in writing, 

32 pursuant to subdivision (e), that bringing the private 

33 action, based on the alleged violation specified in the 

34 notice received pursuant to paragraph (1), would not be 

35 contrary to the public interest, or 120 days have passed 

36 since the date that the .Attorney General received that 

37 notice, and the conditions specified in subparagraph (B) 

38 of paragraph (2) of subdivision (e) have been met 

39 (e) (1) Except as provided in subparagraph (B) of 

40 paragraph (2), if the .Attorney General receives a 60-day 
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1 notice, pursuant to paragraph (1) of subdivision (d) 

2 specifying an alleged violation of Section 25249.5 or 

3 25249.6, the Attorney General shall provide the person 

4 giving the notice with a written certification that 

5 bringing the private action, based on the alleged violation 

6 specified in the notice, would not be contrary to the 
1 pubhc interest, unless the Attorney General makes one of 

8 the following written findings: 

9 lAJ The private action would be plainly frivolous. 

10 (B) The de minimus nature of the violation does not 

11 warrant the private action. 

12 (C) The nature of past violations and the steps taken 

13 to prevent any future violations render the private action 

14 un warran ted. 

15 (D) The notice is inadequate in form, content, or 

16 manner of service. 

17 (2) (A) The Attorney General’s determination made 

18 pursuant to paragraph (1) shall be based on the 

19 information that is submitted by the person giving the 

20 notice, by the alleged violator identified in the notice, and 

21 upon any other information that the Attorney General 

22 may determine to be appropriate for consideration. The 

23 information may include information showing that the 

24 alleged violator has ceased, or will remedy, the violation. 

25 The .\ttorney General may provide certification with 

26 respect to only some of the alleged viola b'ons speciBed in 
'll the notice and not as to others. 

23 (B) If the Attorney General does not provide the 

29 certification within 60 days of receipt of the notice, and 

30 the Attorney General has not made one of the findings 

31 specified in paragraph (1) within 120 days from the date 

32 of receipt of the notice, the private action may proceed 

33 as if the certification had been made. 

^er The Attorney General’s determination pursuant to 

35 this subdivision, and the procedure by which the 

36 determination is reached, shall be deemed to be an 

37 exercise of the Attorney General’s prosecutorial 

38 discretion and shall not be subject to any action. 

39 proceeding, or any discovery process in any action or 
3 ro' proceeding, or to any disclosure pursuant to the 
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1 California Public Records Act _ (Chapter _ 3.5 . 

2 (commencing with Section 6250) of Division 7 of Tide 1 

3 of the Government Code. The Attorney General’s 

4 determination shall not be admissible for any purpose in 

5 any action or proceeding, except to sho w that the person 

6 bringing the private action is in compliance with this 
1 section. 

8 (1) (1) In any private action brought pursuant to 

9 subdiiision (d), the Attorney General may intervene in 

10 the private action, for any purpose as requested by the 

11 Attorney General, and, if requested by the Attorney 

12 General, the prosecution of the private action shall 

13 proceed under the .Attorney General’s control and 

14 direction. 

15 (2) In anv action brought by the Attorney General 

16 after receipt of the 60-day notice specified in subdivision 

17 (d), the person that gave the notice may intervene. 

18 subject to the prosecution of the action under the 

19 .\ttorney General’s control and direction. 

20 (g) In any action brought by the Attorney General, a 

21 district attorney, or a city attorney or prosecutor under 

22 this chapter, the .Attorney General, district attorney, or 

23 city attorney or prosecutor may seek and recover costs 

24 arid attorney’s fees on behalf of any private party who has 

25 rendered assistance in the case, which shall be awarded 

26 to the same extent and in the same manner as provided 

27 under Section 1021.3 of the Code of Civil Procedure, as if 
23 the person rendering the assistance had been the plaintiff 

29 in the action. 

30 SEC. 3. Section 23249.13 of the Health and Safety 

31 Code is amended to read: 

32 25249.13. Prcoorvatio n ©f E.-dst l n g Bighfer 

33 Obligations ; and P e nal tie s; (a) Nothing in this chapter 

34 shall alter or diminish any legal obligation otherwise 

35 required in common law or by statute or regulation, and 

36 nothing in this chapter shall create or enlarge any defense 

37 in an^■' action to enforce seed that legal obligation. 

38 Penalties and sanctions imposed under this chapter shall 

39 be in addition to any penalties or sanctions otherwise 

40 prescribed by law. 
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1 (b) Notwithstanding subdivision (a), a private party 

2 shall not bring an action in the interest of the general 

3 public, pursuant to Section 17204 of the Business and 

4 Professions Code, for unlawful business practices, as 

5 defined in Section 1 7200 of the Business and Professions 

6 Code, if the unlawful practices consist of violations of this 

7 chapter, unless the person complies with subdivision ( d) 

8 of Section 25249.7. This subdivision does not affect the 

9 ahiUty of any person to bring an action pursuant to 

10 Section 1 7204 of the Business and Professions Code in the 

1 1 person ’s own interest or for unlawful or unfair acts other 

12 than violations of this chapter. 

13 SEC. 4. The Legislature hereby finds and declares 

14 that this act furthers the purposes of the Safe Drinking 

15 Water and Toxic Enforcement .\ct of 1986. 


O 
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Date of Hearir.g: April . , I93€ 

ASSEMBLY COM^^ITTES OH ENVIRONMENTAL SAFETY AND TOXIC MATERIALS 

Bemie Richter, Chair 

A3 31S0 (Olberg) - As Amended: April 15, 139S 
Proposition 65, 2/3 vote required. 

SUBJECT : Proposition 65: enforcement; private action 

SUMMARY : Clarifies the authority of the Attorney General to intervene in a 
private action brought to enforce the provisions of Proposition 65 and creates 
a rebuttable presumption that the action being brought is not in the public 
interest. Adds the requirement, as a condi£ior4 of bringing a private action 
in the public interest to enforce the act, that the Attorney General provide 
written certification pursuant to a specified procedure, that bringing the 
private action specified in the notice of alleged violation would not be 
contrary to the p'oblic interest except as specified. Permits the Attcmey 
General and others as specified to seek and recover costs and attorney fees on 
behalf of any private party who has rendered assistance as specified. 

Prohibits a private party from bringing an action under Proposition 65 for 
unlawful business practices as specified. Makes legislative finding and 
declarations including that the bill would further the purposes of the act. 

FIB CAL EFFECT : Unknown. The Attorney General has projected a potential need 
for three ?Y to thoroughly review ail notices and determine whether findings 
should be made. Significant cost saving to business and industry by 
minimizing frivolous lawsuits and the cost of responding and defending to such 
suits . 


EXISTING L.AW : 

Proposition SS--ProhibitiQn on contaminating drinking water with chemicals 
knovm to cause cancer or reproductive coxicity--requires that in the course of 
doing business, no one shall discharge or release a chemical known to Che 
state to cause cancer or reproductive toxicity into water or onto or into land 
where such chemical passes or probably will pass into any source of drinking 
water and requires anyone doing business as specified from knowingly and 
intentionally exposing any individual to a chemical, as specified, without 
first giving clear and reasonable warning to such individual as specified. 

Proposition 55' s enforcement provisions provide chat any person violating or 
threatening to violate the provisions of the chapter may be enjoined in any 
court of competent jurisdiction and persons in violation shall be liable for a 
civil penalty not to exceed $2500 per day for each such violation in addition 
to any ocher penalty established by law as provided. Permits actions pursuant 
to this section to be brought by the Attorney General in the name of the 
people or by any district or city attorney as specified. Permits action to be 
brought by any person in the public interest as specified. 
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Estiablished procedures and requires regulations for the listing of chemicals. 
Specifies noticing and compliance raquirentencs - 

3ACKGROUNP : Proposition S5 has raised the level of information available to 

the public regarding the presence of specific chemicals artificially made 
available in their environment. There has been much debate regarding the 
listing of specific chemicals, the timing and level of distribution of the 
notices, and the physical and technical characteristics of the labels. These 
debates have resulted in beneficial regulation and a fairly consistent 
application of the law to the greater benefit of the citizens of the state. 
HCWrTV'SR, the "public interest," private party provisions of Proposition 65 has 
generated unintended Gor.se<^ences, namely, egregious abuses by "litigation 
mills." Several organizations, including "not-for-profit public interest 
foundations" have raised the Proposition 6S "public interest" suit to an art 
fcrm by pursuing, unrelentiessly and unabashedly, small businesses with bcg-os 
legal action or threats of legal action for the single purpose c£ extorting 
T.cney from them i . e . . bounty hunting. 

Current law provides that if the Attorney General or district or city attorney 
fail to initiate legal action within 60 days of the issuance of a "notice of 
violation, " any person can bring such accicr. if it is in the "pxiblie 
interest." There is no mechanism in existing law that requires the Attorney 
General or other specified attorney to make a determination on the merits of 
the alleged violation; the corollary, of course, is that if no action ts 
brought by the designated public authority, then private civil action is 
unfounded. 

The Comrrdttee files are littered with discussions of abuses. There is 
sufficient information to identify a definitive pattern of activity that 
follows the basic scenario: A manufacturer or a retailer receives a 60-day 
notice from a "group" alleging chat the manufacturer or retailer has failed to 

warn the public about the presence of a listed chemical contained in a 

specified product. The notice is followed by an offer to engage in settlement 
negotiations in advance of litigation. Committee staff review of individual 
incidents show that chars is no consorted attempt by the "public interest 
group" to persuade the appropriate legal authority to bring the appropriate 
action, thereby reinforcing the "bouncy himter" scenario. 

ARGUMENTS SUPPORT ; Frivolcus Proposition 65 lawsuits which provide no 

benefit to the public should not be allowed to continue and ccmpanies should 

not have to view Proposition 65 settlement costs ever nonexistent Proposition 
55 violations as "a cost of doing business in California.” 

1) This bill will ensure that legitimate private enforcement actions dealing 
with violations of Proposition 65 continue, but it will make it more 
difficult for the bouncy hunter and litigation mills which bring costly 
suits against businesses involving nen-meritorious claims and de minimus 
violations of the statute. 

2 ) The recent amendments to this bill provide a rebuttable presumption Co the 
findings that the proposed action is not in the public interest. The 
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amendnents provide assurancea chat all parties have the cpporfunity to 
revisit the determination. 

3) The amendments seim/a several purposes including minimising the amount of 
money Chat must be spent by targets of alleged violations until a finding 
has been made that the proposed action is in the public interest and 
prohibits discovery action until Che appropriate finding is made. 

4) The bill establishes how the certification process would further the 
purposes of the act; identifies standards for lawsuits chat should go 
for'rt'ard; closes an existing loophole in the law by preventing lawsuits 
from being brought under the Business and Professions code when these 
suits cannot meet Che clear standards of Proposition 65; and provides for 
cost recovery on behalf of a private party who has been helpful in a case 
brought by the Attorney General or district attorney or city attorney. 

^-RGU?>TTNTS IN OPPOSITrCN ; According to one of the "not-for-prcf it public 
interest foundations," Proposition 65 was created because "the peooie of 
California found that hazardous chemicals pcsed a serious potential threat to 
their health and well being" and the state government agencies failed to 
provide them with adequate protection. According to this group, one of the 
rights the people declared in the initiative is "to secure strict enforcement" 
and another is Co limit amendments to the act only to action which furthers 
Che purposes of Che initiative. This group contends that this bill violates 
both provisions. The group raises technical questions regarding the viability 
of measures based on the group's interpretation of case law. 

BEGIST-BSD SUPPORT / CPPOSITICN i 

Support 

Chemical Industry Council of California 
California Paint Council 
The Environmental Working Group 
California Manuf acturers Association 
Western Growers Association 
California Chamber of Commerce 

Opposition 

As You Sow 

Analysis, .prepared bv ; David C. Nunenkamp / aestm / 445-0991 
13-Apr-1996 Sat 14:57 
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PROOF OF SERVICE BY FEDERAL EXPRESS 

STATE OF CALIFORNIA ) 

^ ss.: 

COUNTY OF LOS ANGELES ) 


I am employed in the County of Los Angeles, State of California. I am over the 
age of IS and not a party to the within action; my business address is 1620 26th Street, 
Suite 4000 North, Santa "Monica, California 90404-4038. 

On August 9, 1996, I served on interested parties in said action the within; 

PLAINTIFFS NATIONAL PAINT & COATINGS ASSOCIATION AND 
CALIFORNIA PAINT COUNCIL’S MEMORANDUM OF POINTS AND 
AUTHORITIES IN OPPOSITION TO DEFENDANTS’ DEMURRER TO 
COMPLAINT; DECLARATION OF JEFFREY B. MARGULIES 

by placing true copies thereof enclosed in sealed envelopes designated by the express 
service carrier with delivery fees provided for addressed as follows; 

DANIEL E. LUNGREN Attorneys for All Defendants 

Attorney General 

of the State of California 

RODERICK E. WALSTON 

Chief Assistant Attorney Genera! 

THEODORA BERGER 
Assistant Attorney General 
CRAIG C. THOMPSON 
EDWARD G. WEIL 
SUSAN S. FIERING 
Deputy Attorneys Genera) 

2101 Webster Street 
Oakland, CA 94612-3049 

and depositing such envelopes in a box or other facility regularly maintained by the 
expres.s service carrier. 

I declare under penalty of perjury under the laws of the State of California that 
the above is true and correct. 

Executed this 9th day of August. 1996, at Santa Monica, California, 



NPOJ CI002/M70587.1 
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13 § 1261 COMMERCE AND TRADE Ch. 30 


[er transferred to the Consumer Product 
Safetv Commission, see § 2079 of this 
title. 

Separability of Provisions 

Pub.L. 8b-613. § 16, formerly 5 15, 
July 12, 19o0, 74 Stat. 3S0, renumbered 
Pub.L. 91-113, § 4(a;, Nov. o, 1969, 33 
Stat. 139, provided that: "If any provi- 
sion of this .Act [enacting this chapter and 
repealing sections 401 to 41 1 of this litlej 
is declared unconstitutional, or the appli- 
cability thereof to any person or circum- 
stance is held invalid, the constitutionali- 
ty of the remainder of the .Act and the 
applicability thereof to other persons and 
circumstances shall not be alfected there- 
by.” 

Short Title 

1994 .Amendments. Pub.L. 103-267, 
§ 1, June 16, 1994, 108 Stat. 722. provid- 
ed that: "This .Act [enacting sections 

1273 and 6001 to 6006 of this title and 
provisions sec out as notes under this 
section and sections 1273, 2064. and 
6001 of this title] may be cited as the 
'Child Safety Protection Act’.” 

1984 Amendments. Pub.L. 98-491. 
§ 1, Oct. 17. 1984. 98 Stat, 2269. provid- 
ed: "That this .Act [amending section 

1274 of this title] may be c''.'.:’ ‘‘■e 

Safety .Act of 1934',” 

1969 Amendments. Section 1 of Pub.L. 
91-113 provided that: "This Act [enact- 
ing section 1274 of this tide, amending 
this section and section 1262 of this tide, 
enacting provisions set out as notes under 
this section, and amending provisions set 
out as notes under this section and sec- 
tion 401 of this title] may be cited as the 
'Child Protection and Toy Safety Act of 
1969'.” 

1966 .Amendments. Section I ot Pub.L. 
89-756 provided that: "This tide [amend- 
ing this section, sections 1262, 1263, 
1264, 1265, 1273 of this title, and provi- 
sions set out as a note under this section] 
may be cited as the 'Child Protection Act 
of [966'.” 

1960 Acts. Section 1 of Pub.L. 86-613, 
as amended by § 5 of Pub.L. 89-756, 
provided: "This Act [enacting this chap- 
ter, repealing §§401 to 411 of this title, 
and enacting notes set out under this 
section], may be cited as the ‘Federal 
Hazardous Substances Act’ ”. 


Effect upon Federal and State Law 

Pub.L. 36-613. § 18, formerly § 17, 
Julv 12. 1960, 74 Stat. 380, as amended 
Pub.L. 39-756, § 4ia), Nov. 3, 1966, SO 
Stat. 1305: renumbered and amended 
Pub.L. 91-113, § 4(a'), (bKlV Nov, 6, 
1969. 33 Stat. 189, 190: Pub.L. 94-284, 
§ 17(a). Mav 1 I, 1976, 90 Stat. 510, pro- 
vided that: 

“(a) Nothing in this .Act [enacting this 
chapter and repealing sections 401 to 411 
of this tide] shall be construed to m.odify 
or affect the provisions of the Flammable 
Fabrics Act, as amended (15 L'.S.C. 1191 
to 1200) [sections 1191 to 1204 of this 
title], or any regulations promulgated 
thereunder: or of chapter 39, title 18, 
United States Code, as amended (18 
U-S.C. 831 et seq,), or any regulations 
promulgated thereunder or under sec- 
tions 2l54(a)(2) and 204fa){3) of the Inter- 
state Commerce Act. as amended [section 
3102 of Tide 49, Transportation] (relating 
to the transportation of dangerous sub- 
stances and explosives by surface carri- 
ers): or of section 1716, title 13, United 
States Code, or any regulations promul- 
gated thereunder (relating to mailing of 
dangerous substances); or of section 902 
[section 1472 of former Title 49] or regu- 
lations promulgated under section 601 of 
the Federal .Aviation .Act of 1958 [secdon 

.1 j n j uj ou.t;:auces and 

explosives in aircraft); or of the Federal 
Food. Drug, and Cosmetic .Act [chapter 9 
of Tide 21, Food and Drugs]; or of the 
Public Health Service Act [chapter 6A of 
Title 42, The Public Health and Welfare]; 
or of the Federal Insecticide, Fungicide, 
and Rodenticide .Act [section 136 et seq. 
of Title 7. .Agriculture]; or of the Danger- 
ous Drag Act for the District of Columbia 
(70 Stat. 612). or the .Act entitled 'An Act 
to regulate the practice of pharmacy and 
the sale of poisons in the District of Co- 
lumbia. and for other purposes', ap- 
proved May 7, 1906 (34 Stat. 175), as 
amended; or of any other Act of Con- 
gress, except as specified in section 19 
[set out as a note under sections 401 to 
411 of this title]. 

“(b)(1)(A) E.xcept as provided in para- 
graphs (2) and (3), if a hazardous sub- 
stance or its packaging is subject to a 
cautionary labeling requirement under 
section 2(p) or 3(b) [subsec. (p) of this 
section or section 1262(b) of this title] 
designed to protect against a risk of ill- 
ness or injury associated with the sub- 
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^i-ince, no State or political subdivision of 
'' Slate may establish or continue in effect 
'I caulionao' labeling requirement appli- 
' able to such substance or packaging and 
designed to protect against the same risk 
jf illness or injury unless such cautionary 
l ibeline requirement is identical to the 
liibeling requirement under section 2(p) 
Jr 3(b) [subsec. (p) of this section or 
section I262fb) of this title]. 

"(B) Except as provided in paragraphs 
(2), (3), and (4), if under regulations of 
\\]c Commission promulgated under or 
lor ihe enforcement of section 2(q) [sub- 
sc-c. (q) of this section] a requirement is 
rslablished to protect against a risk of 
illness or injury^ associated with a hazard- 
dus substance, no State or political subdi- 
vision of a State may establish or contin- 
ue in effect a requirement applicable to 
•such substance and designed to protect 
against the same risk of illness or injury 
unless such requirement is identical to 
ihe requirement established under such 
regulations. 

“(2) The Federal Government and the 
government of any State or political sub- 
division of a State may establish and con- 
iinue in effect a requirement applicable to 
a hazardous substance for its own use (or 
10 the packaging of such a substance) 
which requirement is designed to protect 
against a risk of illness or injury associat- 
ed with such substance and which is not 
identical to a requirement described in 
paragraph (1) applicable to such sub- 
stance (or packaging) and designed to 
protect against the same risk of illness or 
injury if the Federal, State, or political 
subdivision requirement provides a high- 
er degree of protection from such risk of 
‘ilness or injury than the requirement de- 
scribed in paragraph ( 1 ). 

(3)(A) Upon application of a State or 
political subdivision of a State, the Com- 
ftiission may, by regulation promulgated 
‘0 iiccordance with subparagraph (B). ex- 
^iTipt from paragraph (I), under such 
'^^nditions as may be prescribed in such 
^^gulation, any requirement of such Stale 
political subdivision designed to pro- 
against a risk of illness or injury' 
‘^‘‘Sociated with a hazardous substance 

(1) compliance with the require- 
would not cause the hazardous 
substance (or its packaging) to be in 
'o ation of the applicable requirement 
described in paragraph 1,1). and 


“(ii) the State or political subdivi- 
sion requirement (I) provides a signifi- 
cantly higher degree of protection from 
such risk of illness or injury than the 
requirement described in paragraph 
(1), and (II) does not unduly burden 
interstate commerce. 

In determining the burden, if any, of a 
State or political subdivision requirement 
on interstate commerce the Commission 
shall consider and make appropriate (as 
determined by the Commission in its dis- 
cretion) findings on the technological and 
economic feasibility of complying with 
such requirement, the cost of complying 
with such requirement, the geographic 
distribution of the substance to which the 
requirement would apply, the probabiliU’ 
of other States or political subdivisions 
appK'ing for an exemption under this 
paragraph for a similar requirement, and 
the need for a national, uniform require- 
ment under this Act [this chapter] for 
such substance (or its packaging). 

“(B) A regulation under subparagraph 
(A) granting an exemption for a require- 
ment of a State or political subdivision of 
a Stale may be promulgated by the Com- 
mission onh after it has provided, in ac- 
cordance with section 553(b) of title 5, 
United States Code, notice with respect to 
the promulgation of the regulation and 
has provided opportunity for the oral pre- 
sentation of view's respecting its promul- 
gation. 

“(4) Paragraph (1)(B) does not prohib- 
it a Slate or a political subdivision of a 
State from establishing or continuing in 
effect a requirement which is designed to 
protect against a risk of illness or injury 
associated with firew'orks devices or com- 
ponents thereof and which provides a 
higher degree of protection from such 
risk of illness or injury than a require- 
ment in effect under a regulation of the 
Commission described m such para- 
graph. 

“(5) As used in this subsection, the 
term 'Commission' means the Consumer 
Product Safety Commission." 

Federal Policy Regarding Export of 
Banned or Significantly Restricted 
Substances 

For provisions relating to the applica- 
bility of the term "banned or .significantly 
restricted substance", as defined, and the 
Federal policy regarding the export of 
banned or significantly restricted sub- 
stances, see § 1-101 of Ex. Ord. No. 
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-ranted in rulemaking- under that sec- 
tion In addition, section 27(a) of the 
Consumer Product Safety Act, 15 
use. 2076(a), authorizes informal pro- 
ceedings that can be conducted in non- 
rulemaking investigatory situations. 

(b) This part sets forth rules of proce- 
dure for the oral presentation of data, 
views or arguments in the informal 
rulemaking or investigatory situations 
described in subsection (a) of this sec- 
tion. In situations where the oppor- 
tunity for an oral presentation is not 
required by statute, the Commission 
will determine whether to provide the 
opportunity on a case-by-case basis. 

8 1052.2 Notice of opportunity for oral 
presentation. 

The Commission will publish in the 
Federal Register notice of oppor- 
tunity for an oral presentation in each 
Instance. The notice shall be suffi- 
ciently in advance of the oral presen- 
tation to allow interested persons to 
participate. If the oral presentation in- 
volves a proposed rule, the notice of op- 
portunity may be in the notice propos- 
ing the rule or in a later, separate Fed- 
eral Register notice, 

6 1052.3 Conduct of oral presentation. 

(a) The purpose of the oral presen- 
tation is to afford Interested persons 
an opportunity to participate in person 
in the Commission's rulemaking or 
other proceedings and to help inform 
the Commission of relevant data, views 
and arguments, 

(b) The oral presentation, which shall 
be taped or transcribed, shall be an in- 
formal, non-adversarial legislative- 
type proceeding at -which there will be 
no formal pleadings or adverse parties. 

(c) The proceedings for the oral pres- 
entation shall be conducted impar- 
tially, thoroughly, and expeditiously to 
allow interested persons an oppor- 
tunity for oral presentation of data, 
''lews or arguments. 

8 1052.4 Presiding officer; appoint- 
■nent, duties, powers, 

(a) For oral presentations, the presid- 
ing officer shall either be the Chairman 
°f the Commission or a presiding offi- 
shall be appointed by the Chairman 
With the concurrence of the Commis- 
sion. 


Pf. 1061 

(b) The presiding officer shall chair 
the proceedings, shall make appro- 
priate provision for testimony, com- 
r.-.ents and cuesticns. and sna.i be re- 
sponsible for the orderly conduct of the 
proceedings. The presiding officer shall 
have all the powers necessary or appro- 
priate to contribute to the equitable 
and efficient conduct of the oral pro- 
ceedings including the following: 

(1) The right to apportion the time of 
persons making presentations in an eq- 
uitable manner in order to complete 
the presentations within the time pe- 
riod allotted for the proceedings. 

(2) The right to terminate or shorten 
the presentation of any party when, in 
the view of the presiding officer, such 
presentation is repetitive or is not rel- 
evant to the purpose of the proceed- 
ings. 

(3) The right to confine the presen- 
tations to the issues specified in the 
notice of oral proceeding or, where no 
issues are specified, to matters perti- 
nent to the proposed rule or other pro- 
ceeding. 

(4) The right to require a single rep- 
resentative to present the views of two 
or more persons or groups who have 
the same or similar Interests. The pre- 
siding officer shall have the authority 
to identify groups or persons with the 
same or similar interests In the pro- 
ceedings. 

(c) The presiding officer and Commis- 
sion representatives shall have the 
right to question persons making an 
oral presentation as to their testimony 
and any other relevant matter. 

PART 1061 -APPLICATIONS FOR 
EXEMPTION FROM PREEMPTION 

Sec. 

1061.1 Scope and purpose. 

1061.2 Definitions, 

1061.3 Statutory considerations. 

1061.4 Threshold requirements for applica- 
tions for exemption. 

1061.5 Form of applications for exemption. 

1061.6 Contents of applications for exemp- 
tion. 

1061.7 Documentation of the State or local 
requirement. 

1061.8 Information on the heightened degree 
of protection afforded. 

1061.9 Information about the effect on inter- 
state commerce. 

1061.10 Information on affected parties. 
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1061.11 Incomplete or insufficient applica- 
tions. 

1061.12 Commission consideration on mer- 
its. 

.authority: 13 U.S.C. 2075; 13 U.S.C. 1261n: 
1,5 U.S.C. 1203; 15 U.S.C. H76. 

SOUBCS: 56 Fa 3416, Jan, 30, 1991. unless 
otherwise noted. 

51061.1 Scope and purpose. 

(a) This part applies to the submis- 
sion and consideration of applications 
bj' State and local governments for ex- 
emption from preemption by statutes, 
standards, and regulations of the Con- 
sumer Product Safety Commission. 

(b) This part implements section 26 of 
the Consumer Product Safety Act 
(CPSA) (15 U.S.C. 2075). section 18 of 
the Federal Hazardous Substances Act 
(FHSA) (15 U.S.C, 1261n), section 16 of 
the Flammable Fabrics Act (FFA) (15 
U.S.C. 1203), and section 7 of the Poison 
Prevention Packaging Act (PPPA) (15 
U.S.C, 1476), all as amended. 

% 1061.2 Definitions. 

For the purposes of this part: 

(a) Commission means the Consumer 
Product Safety Commission. 

(b) Commission's statutory preemption 
provisions and statutory preemption pro- 
visions means section 26 of the CPS.4, 
(15 U.S.C. 2075), section 13 of ihs FKSA 
(15 U.S.C. 1261n), section 18 of the FF.4, 
(15 U.S.C. 1203) and section 7 of the 
PPPA (15 U.S.C. 1476), 

( 0 ) Commission statute, standard, or 
regulation means a statute, standard, 
regulation, or requirement that is des- 
ignated as having a preemptive effect 
by the Com.mlssion’s statutory preemp- 
tion provisions, 

(d) State means a State, the District 
of Columbia, the Commonwealth of 
Puerto Rico, the Virgin Islands, Guam. 
Wake Island. Midway Island, Kingman 
Reef, Johnston Island, the Canal Zone, 
American Samoa, or the Trust Terri- 
tory of the Pacific Islands. 

(e) Local government means any polit- 
ical subdivision of a State having the 
authority to establish or continue in 
effect any standard, regulation, or re- 
quirement that has the force of law and 
is applicable to a consumer product. 

(0 State or local requirement means 
any statute, standard, regulation, ordi- 
nance, or other requirement that ap- 


16 CfR Ch. II <1-1-98 Edition) 

plies to a product regulated by the 
Commission, that is Issued by a State 
or local government, and that is 1 ^, 
tended to have the force of law when In 
effect. 

5 1061.3 Statutory considerations. 

(a) The Commission’s statutory pre- 
emption provisions provide, generally, 
that whenever consumer products are 
subject to certain Commission stat- 
utes, standards, or regulations, a State 
or local requirement applicable to the 
same product is preempted, i.e., super- 
seded and made unenforceable, if both 
are designed to protect against the 
same risk of injury or Illness, unless 
the State or local requirement is iden- 
tical to the Commission's statutory re- 
quirement, standard, or regulation. A 
State or local requirement is not pre- 
empted if the product it is applicable 
to is for the State or local govern- 
ment's own use and the requirement 
provides a higher degree of protection 
than the Commission's statutory re- 
quirement, standard, or regulation. 

(b) The Commission's statutory pre- 
emption provisions provide, generally, 
that If a State or local government 
wants to enforce Its own requirement 
that is preempted, the State or local 
government must seek an exemption 
from the Commission before any such 
enforcement. The Commission may, by 
regulation, e.xempt a State or local re- 
quirement from preemption if It finds 
that the State or local requirement af- 
fords a significantly higher degree of 
protection than the Commission’s stat- 
ute. standard, or regulation, and that 
it does not unduly burden interstate 
commerce. Such findings must be in- 
cluded in any e.xemption regulation. 

51061.4 Threshold requirements for 
applications for exemption. 

(a) The Commission will consider an 
application for preemption on its mer- 
its, only if the application dem- 
onstrates all of the following: 

(1) The State or local requirement 
has been enacted or issued in final form 
by an authorized official or instrumen- 
tality of the State or local govern- 
ment. For purposes of this section, a 
State or local requirement may be con- 
sidered to have been enacted or issued 
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In final form even thoug-h it is pre- 
empted by a Commission standard or 

regulation. 

(2) The applicant is an official or in- 
strumentality of a State or local gov- 
ernment having authority to act for, or 
on behalf of, that government In apply- 
ing for an exemption from preemption 
for the safety requirement referred to 
In the application. 

(3) The State or local requirement Is 
preempted under a Commission statu- 
tory preemption provision by a Com- 
mission statute, standard, or regula- 
tion. A State or local requirement is 
preempted if the following tests are 
met: 

(1) There is a Commission statute, 
standard, or regulation in effect that is 
applicable to the product covered by 
the State or local requirement. 

(li) The Commission statute, stand- 
ard. or regulation is designated as hav- 
ing a preemptive effect under a statu- 
tory preemption provision. 

(Hi) The .Sta'e rr Icr.'.l requirement 
is designed to protect against the same 
risk of injury or illness as that ad- 
dressed by the Commission statute, 
standard, or regulation, 

(iv) The State or local requirement is 
not identical to the Commission stat- 
ute, standard, or regulation. 

(b) State and local governments may 
contact the Commission's Office of the 
General Counsel to obtain informal ad- 
vice on whether a State or local re- 
quirement meets the threshold require- 
ments of paragraph (a) of this section. 

61061.5 Form of applications for ex- 
emption. 

An application for exemption shall: 

(a) Be written in the English lan- 
guage. 

<b) Clearly indicate that it is an ap- 
plication for an exemption from pre- 
emption by a Commission statute, 
standard, or regulation. 

<c) Identify the State or local re- 
quirement that is the subject of the ap- 
; *^s.tion and give the date it was en- 
or issued in final form. 

Slat ^’^®titify the specific Commission 
te. standard, or regulation that is 
preempt the State or local 

•equlrement. 

the^ ^fittain the name and address of 
person, branch, department, agen- 


§1061.7 

cy, or other instrumentality of the 
State or local government that should 
be notified of the Commission's actions 
concerning the application. 

(f) Document the applicant’s author- 
ity to act for, or on behalf of, the State 
or local government in applying for an 
exemption from preemption for the 
particular safety requirement in ques- 
tion, 

(g) Be signed by an individual having 
authority to apply for the exemption 
from federal preemption on behalf of 
the applicant, 

(h) Be submitted, in five copies, to 
the Secretary, Consumer Product Safe- 
ty Commission, 'W'ashington, DC 20207. 

S 1061.6 Contents of applications for 
exemption. 

Applications for exemption shall in- 
clude the information specified in 
§§1061.7 through 1061.10. More gen- 
erally, a State or local g:vc.--; r.-:r:v 
seeking an exemption should 
the Commission with the most tom- 
plete information possible in support of 
the findings the Commission is re- 
quired to make in issuing an exemption 
regulation. If any of the specified infor- 
mation is omitted because it is un- 
available or not relevent, such omis- 
sion should be explained in the applica- 
tion. 

§ 1061.7 Documentation of the State or 
local requirement. 

An application for an exemption from 
preemption shall contain the following 
information: 

(a) A copy of the State or local re- 
quirement that is the subject of the ap- 
plication. 'ft'here available, the applica- 
tion shall also include copies of any 
legislative history or background ma- 
terials used in issuing the requirement, 
including hearing reports or studies 
concerning the development or consid- 
eration of the requirement. 

(b) A written explanation of why 
compliance with the State or local re- 
quirement would not cause the product 
to be in violation of the applicable 
Commission statute, standard, or regu- 
lation. 
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§ 


5 1061.3 Information on the heightened 
degree of protection afforded. 


?,ppi;oa'-ion ;or an exemption trom 
sr.ai; also contain informa- 
ierr.on.etrati.’-.g that the State or 
requirement provides a signifi- 
,■ r.igher degree of protection from 
3> of inj’ury cr illness than the 
. prir.g Com.m.ission statute, stand- 
ir regulation. More specifically, 
tlioaiion shall contain; 
a description of the risk of injury 
nss.s addressed by the State or 


oca. 

■tate 


etai.ed 
;cal ret 


explanation of the 
uirement and its ra- 


' 0 , An analysis of differences tetvreen 
the State or local requirement and the 
Com..m.;srsion statute, standard, or rsgu- 
latior.,, 

'll) .A detailed explanation of the 
State or local test .method and Its ra- 
cior.aie. 

te; I.nformation comparing available 
test re.suits for the Commission stat- 
ute. sta.ndard, or regulation and the 
State or local requirement. 

if) Information to show hazard reduc- 
tion as a result of the State or local re- 
Quire.ment, Including injury data and 
results of accident simulation. 

fg; .Any other information that is rel- 
evant to applicant's oontentior. that 
the State or Icoal requireme.nt provides 
a significantly higher degree of protec- 
tion than does the Commission statute, 
standard, or regulation. 

(hi Infor.matlon regarding enforce- 
ment of the State or local requlrerr.ent 
a.od sanctions that could be imposed 
for noncompliance. 


§ 1061.9 Information about the effect 
on interstate commerce. 

.An application for exemption from 
preemption shall provide information 
on the effect on Interstate commerce a 
granting of the requested exemption 
would be expected to cause, including 
the e.xtent of the burden and the bene- 
fit to public health and safety that 
would be provided by the State or local 
requirement. More specifically, appli- 
cations for exemption shall include, 
where available, Information showing; 

{ai That it is technologically I'easible 
CO comply with the State or local re- 
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feasibility could take the form of- ^ 
yl) Statements by affected persons In 
dicating ability to comply with 'h 
State or iznvpr-mAni- 

meat. 


government requir;! 


(2) Statements indicating that oth»n 

jurisdiction.^ have established sirni'a 
requirements that have been, or could 
be, met by persons affected by the -f 
quirement that is the subject of the 
plication. ^ 

(3) Lnformation as to technological 
product or process .modifications nec- 
essary CO achieve compliance with the 
State or local requirement. 

(-1; -Any ocher information indicating 
the tech.nological feasibility of oompli. 
ance with the State or local require- 
ment. 

Co) That it is econo.mically feasible to 
comply with the State or local require- 
.ment, i.e.. that there would not be slg- 
-nificant adverse effects on the produc- 
tion and distribution of the regulated 
products. Evidence of eoono.mlc fea- 
sibility could take the form of: 

(1) Information showing that the 
State or local requirement would not 
result in the unavailability (or result 
in a significant decline In the availabil- 
ity) of the product, either in the inter- 
state market or within the geographic 
boundary of Che State or local govern- 
m;::: imposing one raquirernen;. 

(2) Statements from persons likely to 
be affected by the State or local re- 
quirement oonosrning the anticipated 
effect of the requirement on the avail- 
ability or continued marketing of the 
product. 

(3) Any other information indicating 
the economic impact of compliance 
with the State or local requirement, 
such as projections of the anticipated 
effect of the State or local requirement 
on the sales and prices of the product, 
both in interstate commerce and with- 
in the geographic area of the State or 
local government. 

(c) The present geographic distribu- 
tion of the product to which the State 
or local requirement would apply, and 
projections of future geographic dis- 
tribution. Evidence of the geographic 
distribution could take the form of 
governmental or private information 
or data (Including statements from 
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manufacturers, distributors, or retail- 
ers of the product) showing advertising 
in the interstate market, interstate re- 
tailing, or interstate distribution. 

(d) The probability of other States or 
local governments applying for an ex- 
emption for a similar requirement. 
Evidence of the probability that other 
States or local governments would 
apply for an exemption could take the 
form of statements from other States 
or local governments indicating their 
intentions. 

(e) That specified local conditions re- 
quire the State or local government to 
apply with the exemption in order to 
adequately protect the public health or 
safety of the State or local area, 

§1061.10 Information on affected par- 
ties. 

An application for an exemption from 
preemption shall Include a statement 
which identifies in general terms, par- 
ties potentially affected by the State 
or local requirem.ent, especially fmcll 
businesses, including manufacturers, 
distributors, retailers, consurriers, and 
consumer groups. 

§1061.11 Incomplete or insufficient ap- 
plications. 

(a) If an application fails to meet the 
threshold requirements of § 1061.4(a) of 
this part, the Office of General Counsel 
will inform the applicant and return 
the application wdthout prejudice to its 
being resubmitted. 

(b) If an application fails to provide 
all the information specified in §§1061.5 
through 1061.10 of this part, and fails to 
fully explain wh5' it has not been pro- 
''Ided, the Office of General Counsel 
will either: 

(1) Return it to the applicant without 
prejudice to its being resubmitted, 

(2) Notify the applicant and allow it 
to provide the missing information, or 

(3) If the deficiencies are minor and 
the applicant concurs, forward it to the 
Commission for consideration on its 
merits. 

(c) If the Commission or the Commis- 
®'on staff believes that additional in- 
formation Is necessary or useful for a 
Proper evaluation of the application. 


§1061.12 

the Commission or Comm.isslon staff 
will promptly request the applicant to 
furnish such additional information. 

(d) If an application is not returned 
under paragraphs (a) or (b) of this sec- 
tion, the Commission will consider it 
on its merits. 

§ 1061.12 Commission consideration on 
merits. 

(a) If the Commission proposes to 
grant an application for exemption it 
will, in accordance with 5 U.S.C. 553, 
publish a notice of that fact in the 
FEDER.4L Register, including a pro- 
posed exemption regulation, and pro- 
vide an opportunity for written and 
oral comments on the proposed exemp- 
tion by any interested party. 

(b) The Commission will evaluate all 
timely written and oral submissions re- 
ceived from interested parties, as well 
as any other available and relevant in- 
formation on the proposal. 

Cc) The Commission's evaluation will 

;) . '.Vi'.e-rr.er the State or local re- 
quirement provides a significantly 
higher degree of protection than the 
Commission statute or regulation from 
the risk of injury or illness that they 
both address. 

(2) Whether the State or local re- 
quirement would unduly burden inter- 
state commerce if the grant of the ex- 
emption from preemption allows it to 
go Into effect. The Commission will 
evaluate these factors in accordance 
with the Commission's statutory pre- 
emption provisions and their legisla- 
tive history. 

(3) Whether compliance with the 
State or local requirements would not 
cause the product to be in violation of 
the applicable Commission statute, 
standard, or regulation. 

(d) If, after evaluating the record, the 
Commission determines to grant an ex- 
emption. it will publish a final exemp- 
tion regulation, including the findings 
required by the statutory preemption 
provisions, in the Federal Register. 

(e) If the Commission denies an appli- 
cation. whether or not published for 
comment, it will publish its reasons for 
doing so in the Federal Register. 
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Airserco Manufacturing Company 

7555 Tyler Boulevard • Mentor, OH 44060 • (440) 946-2700 • Fax (440) 946-8188 
October 19, 1999 

Mr. Roger Keller 
Committee On Small Business 
2163 Rayburn House Office Building 
Washington, DC 20515 

Dear Mr. Keller, 

I wanted to follow up our conversation regarding Airserco Manufacturing Companies experience 
with California Proposition 65. 

Early in 1995, Airserco received a violation notice (copy attached) from Chanler & Associates, a 
law firm representing As You Sow. Because the original letter was not addressed properly, we 
received it via fax after a phone call from Chanler & Associates. I called Chanler’s Patrick Wilson 
and followed up with a letter indicating that v/e wanted to comply, the product in question had very 
limited sales, and we would happy to stop shipping to California. 

What followed was a demand for a payment of $950 as restitution. After several conversations with 
Chanler & Associates, we were not sure if we could be legally bound for the fine. I attempted to 
call authorities in California to get more information without much success. Out of frustration, 1 
called the local office of our Congressman, Steve LaTourette. Deborah Winston in Congressman 
LaTourette’s office was very helpful in suggesting what government agencies in California to 
contact. 

After several calls to the California State Attorney Generals Office, I made contact with Ed Weil 
who was very helpful, and in fact, told me that Airserco was exempt from the law because we 
employed less than ten people. In addition, Mr. Weil sent us a copy of Proposition 65. During this 
period of time, we received letters and phone calls from Chanler & Associates imploring us to pay 
the fine because As You Sow had the legal right to collect the fine and delaying payment may result 
in a larger fine and further difficulties. 

Ultimately we refused to pay the fine and sent a final letter to Chanler & Associates explaining our 
refusal to do so. Since that time, we have received no other correspondence from Chanler & 
Associates, but we read with interest a July 31, 1995 article in the San Francisco Recorder that 
mentioned our experience as well as the experience of other small businesses with them. 

I hope this information is helpful in your consideration of the impact of Proposition 65 on small 
business. 

Sincerely, 

Richard P.Caixabine 
President 



www.airserco.com • e-mail: airserco@airserco.com 
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CHANLBR<fe Associates 

AtrORNBVSATUW 

1 700 MONTGOMERY STREET. THIRD FLOOR 
SANERANCiSCaCA &41tt 


TEk (4tS)39)'1l23 


FAX!(*|5>3a»4l 


s«ptenb«r 1994 


Oeneral Counsel's office 
AIRSERCO MFC. C0». 

755 Tyler Boulevard, Unit fl 
Hentorv OH 44060 

Re; 60-Dav Wotice of Proposition 65 Violation 
Dear Counsel: 

This firm has been retained as counsel for As You Sow 
(’•AYS”} in the above-referenced matter. 

Enclosed is a 60-Day Notice of Proposition 65 violation 
which was sent to the appropriate public enforcement agencies as 
required by California's Health & Safety Code §25249.6 seq . 

This notice is to inform you that AYS intends to initiate a 
citizen's suit following the expiration of the 60-day period 
unless a resolution can be reached. 

If you would like to discuss this' matter with AYS, please 
feel free to contact me at the address or telephone number 
provided above . 


Very Truly Yours, 


Clifford / a. Chanler 


cc! Thoaas Van Dyck, chairman As You Sow 
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106 Cli/M U, 
S4P ffnt>s«9> CA 
rtl.{4fSiSl2-i 

a foundation planting seeds for social chan 


September 2, 1334- 


Dear Public Enforcerpeat Agendas: 

As You Sow fA VS") is a non-profit foundation organized under the 
California Non-Profit Pubiic Benefit Corporation Law. AYS is dedicated to, among 
other things, the protection of the environment and the improvement of consumer 
rights. 


A YS has become aware of violations of Health & Safety Code 
S25249.6 et sen- This letter serves to notify you of these violations. As required, 
notice is also being provided to the violator. A YS plans to bring an enforcement 
action sixty days from now if diligent prosecution against the violations has not 
occurred. 


The violations consist of exposures to certain listed carcinogens 
and/or toluene (CAS 108-38-3), a listed reproductive toxin, from various aerosol, 
paint, adhesive and/or automotive products, including but not limited to "P/NCQSG 
Liqui-Vac Sealant’ without dear and reasonable warning. The violations may have 
bean occurring since January 1, 1932. The violator covered by this notice Is as 
follows: 


AmSERCO MFG. CO.. Mentor, OH 44060 


Please direct all questions concerning the above-referenced 
Proposition 65 violations to counsel for AYS, at Chanter & Associates, 1700 
Montgomery Street, Third floor, San Francisco, CA 94111, 1415} 391-1122. 


Very Truly Yours, 



tf-Thomas Van Dyck 
Chairman, As You Sow 


ox'iivilonoKrci**'' 
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FEB-17-1995 12:35 cm-iCtER.a hSSUCIhTES 


415 391 1157 P.02 


Chanler cfe Associates 

ATTORNEYS AT LAW 
1700 MONTOOMERV STREET, SUITE 110 
SAN FRANCISCO. CA fi« 1 11 


TEL (415) 391.1122 


FAX: {41S] 39M1S7 


February 17, 1995 


Via Facsimile & U.S. Mail 
(216) 946-8188 

Richard P. carrabine 
president 

Airserco Manufacturing Company, Inc. 

7555 Tyler Boulevard, Unit 7 
Mentor, OH 44060 

Re: Airserco; Proposition 65 Warning Violations 

Dear Ric}c: 


I have received your February 6 letter and thank you 
for your prompt response to As You Sow's (“AYS’*) enforcement 
inquiry. This letter is to provide your company with guidance on 
how to prospectively comply with Proposition 65 's warning 
requirement, and to propose a settlement for past violations. 

First, the “Liqui-Vac Sealant" contains two Proposition 
65-listed chemicals. One, Toluene (CAS #108-88-3) is listed as a 
known reproductive toxin, while the other, Di(2-ethylhexyl) 
phthalate (CAS #117-81-7) is listed as known carcinogen. The 
Proposition 65 warning that should be provided to "Liqui-Vac 
Sealant" users is: 

*'WARMIHG: This product contains chemicals 
known to the State of California 
to cause cancer and birth defects 
or other reproductive harm." 

The warning shall be placed directly on the container 
label of the product so that it is prominent and displayed with 
such conspicuousness, as compared with other words, statements, 
or designs as to render it likely to be read and understood by an 
ordinary individual. 

Conformance with the above, AYS believes, will ensure 
that Airserco is in compliance with the "clear and reasonable 
warning" standard of Proposition 65. 

Second, because AYS has assumed a public enforcement 
role in instituting this action, it must account for past 
violations of the statute. In order to accomplish this in a 
quick and efficient manner, ays often settles with manufacturers 


o printed on rocycltd papt> 
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who have been in violation without having to proceed with 
litigation. 

AYS, therefore, has authorized roe to release Airserco 
from any claims AYS may have brought against Airserco on account 
of its failure to provide warnings prior to individuals' 
exposures to "Liqui-Vac Sealant** on the following terms: 

(1) Before Airserco ships or causes to be shipped any 
"Liqui-Vac Sealant" to California, it will change the labels on 
the product so as to reflect the "clear and reasonable warning" 
standard described above. 

(2) Airserco will pay to AYS on March 15, 1995, $950.00 
to cover all penalties, restitution, and costs for all past 
violations of the law. 

Please let me know if this very reasonable settlement 
offer is acceptable to you. If so, I will draft and send for 
your signature a final settlement agreement. 

Do not hesitate to call me if you have any questions or 
concerns regarding this offer. 

Sincerely, 

Patrick Wilson 


^ pimted OA f•cYGJMf {Mpei 

TOTftL P.03 
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airserco manufacturing company, inc. 

7555 Tylef Doulevofd • Unli 7 • Mentor, OH 44060 • (216) 946-2700 • FAX (216) 946-6168 


February 6, 1995 

Mr. Patrick Wilson 
Chanter & Associates 
1700 Montgomery St. Suite 1 10 
San Francisco, CA 94111 


Dear Pat, 

As we discussed on the telephone, we searched our sales history of our No. 4036 
Liqui-Vac Sealant. Because our records begin with the sale of Airserco and move to 
our current location, we can only trace back to March 1, 1993. In that period we have 
shipped thirty-one (31) cases of Liqui-Vac into the Slate of California. Although we 
had to manually scroll our invoices to research the sales and may be subject to some 
error, we are confident that this count is representative. 

Until such time as we understand your Proposition 65 and can print stickers to comply, 
we will not ship any of this product to California. We hope this action meets with your 
approval and thank you for calling this matter to our attention. 


I have enclosed the Material Safety Data sheets for the oil and leak detector we offer 
for sale. 

1 look forward to heating from you and seeing the format for the labeling sticker we 
should use to comply. Thanks in advance for your consideration. 


Sincerely, 




Richard P. Carrabine 
President 


Enel. 
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CHANLERife Associates 

ATTORNEYS AT LAW 
1700 MONTGOMERY STREET. SUITE 110 
SAN FRANCISCO. CA 041 1 1 


TEL 1415} 391-1122 


FAX: (416) 391-1157 


January 23 , 1995 


General Counsel 
Airserco Manufacturing Co. 

755 Tyler Boulevard, Unit #7 
Mentor, OH 44060 

Re: Proposition 65 Warnin g Violations 

To whom it may concern: 

This law firm represents As You Sow ("AYS"), a non- 
profit organization that enforces California Health & Safety Code 
§ 25249.5 et sea . . otherwise know as Proposition 65. 

AYS investigators have discovered California sales of 
Airserco products which contain chemical (s) listed under 
Proposition 65. These products are being offered for sale 
without the required Proposition 65 warning. 

AYS sent 60-Day Notices of Violations to the 
appropriate public enforcement agencies and to Airserco on 
September 2, 1994, AYS is now authorized to bring a civil action 
against Airserco to enforce Proposition 65 and will do so shortly 
unless some other resolution can be achieved. 

AYS's primary goal is to reach prompt and complete 
Proposition 65 compliance in the most efficient manner possible. 
While AYS would prefer to work in a cooperative fashion with 
Airserco to reach a settlement, it is also prepared to litigate • 
the matter in order to achieve this goal. 

Please call me at your earliest convenience so that we 
can discuss this matter more fully. 

^ncerely, 

tail- 

Patrick Wilson 


^ printsd on recycled papor 
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Chani^br & Associates 

ATTOftNevS AT LAW 
1 700 MONTGOMLRY STREET, SUITE 1 10 
SAN FRANCISCO. CA jM1 IT 


TEL:(41&) 391-1122 


FAX: H15) 391-1167 


March 1, 1995 

FOR SETTLEMENT PURPOSES OWLY 


Via Facsimile 

(216) 946>-8188 

Richard P. Carrabine 
President 

Airserco Manufacturing Company, Inc- 
7555 Tyler Boulevard, Unit 7 
Mentor, OH 44060 

Re: Airserco: Proposition 65_Warninq violations 

Dear Rick: 


As a follow-up to our conversation this morning, 
enclosed please find a copy of the September 2, 1994 notice to 
the "public enforcement agencies" and the accompanying notice of 
representation letter. Also enclosed is a recent newspaper 
article regarding As You Sow ("AYS") for your information. 

Your attorney's reference to AYS' enforcement efforts 
as "extortion", I believe, is quite inappropriate. AYS enforces 
the law in a consistent and even-handed manner, and this means 
that penalties are assessed for past violations of the law based 
on the extent of exposures for which no warning was provided. 

AYS' current offer of $950.00 is quite reasonable in 
light of the fact that Airserco had ns Proposition 65 warnings on 
either their MSDS or their product labels. It is only due to 
Airserco' s relatively small sales in California and your 
expressed willingness to add warning stickers (or stop selling 
the toluene-containing product in California) , that such an offer 
can be made. 

If significant further resources are expended by AYS in 
enforcing Health & Safety Code S25249.5 against Airserco, this 
offer of settlement will be rescinded. 

I look forward to hearing from you or your attorney 

next week. 


sincerely, 



Patrick Wilson 


^ prinisd on recvCiad |Md*> 
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airserco manufacturing company, inc. 

7555 Tyier OouIevQfd • Uftk 7 • Mentor. OH 44060 • <2<6) 946-2700 • FAX (216) 946-6186 


March 13, 1995 


Mr. Patrick Wilson 
Chanier Sc Associates 
1700 Montgomery Street, Suite 1 10 
San Francisco, CA 94111 

Dear Pat, 

I wajited to respond to your letter of March I, priorto your deadline ofMarch 15. There are 
several key points I would like to emphasize: 

!.) Your letter and 60-Day Notice of Proposition 65 Violation dated September 2, 

1 994 was addressed incorrectly and was not delivered to us. We received only faxed 
copies of these documents on March 1, 1995. 

2.) After receiving your January 23, 1995 letter and calling you regarding Proposition 65, 
immediately ceased shipping the product in question to California. We also sent you 
a recap of our 2 year sales history in California with our assurances to do whatever 
necessary to comply with the law. We guaranteed we would not make any shipments 
until wc were positive we would be in compliance. 

S.) Our total sales of the product in question in California are less than $3000 yet you are 

asking us for a settlement payment of $950 

4.) We believe we may be exempt from this law. 

Because we believe we have acted in a responsible manner and in good faith, we will not pay the 
$950. you requested in your letter of February 1 7. I will assure that we have made no shipments 
since your letter January 23, 1 995. Further, we will not ship any product in the future unless it 
carries the appropriate warning label. 

Please feel free to call me if you have any questions regarding this matter which we are 
considering closed. Again, I would like to thank you tor calling it to our attention. 

Sincerely, 

Richard P. Cairabine 
President 
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Gcndex 

MADE IN THE U SA 

Quality Lawn And Garden Tools 

4324-36 Tyler Avenue 
Saini Louis, Missouri 
63116-1 802 

October 7, 1999 


Honorable James M. Talent, Chairman 
House Committee on Small Business 
2361 Rayburn House Office Building 

Washington, DC 20515 Subject: California Prop 65 

Dear Chairman Talent: 

Our family operated company first became aware of California Prop 65 when we received the attached 
(exhibit #1 ) letter from our customer Do-lt Best Cotp, dated Sept, 22, 1 999. We understand this law has 
been in existence for several years, but being locat^ 2,000 miles from California and the fact we have no 
California resident customers, we had no prior knowledge such a law existed. 

Most amazing is the fact Prop 65 has provided for what are called "Bounty Hunter Plaintiffs”, citizen groups 
or individuals to my understanding who can bring legal action against companies they "suspect" violating 
this law. Said "bounty hunter" provision can create great "mischief" if our competitors could induce them 
to deal our business a fatal blow through excessive lawsuits. Instead of qualified government inspectors, 
the inclusion of "Bounty Hunters" take on a historical hint of the gestapo and "Crystal Nacht". 

As the attached letter from Do-lt Best Corp. denotes, we are required to hire counsel to provide an opinion, 
perhaps label all our products just for California customers, and then sign a "hold harmless" agreement to 
indemnify them - even if "Oo-it Best Corp. may be at fault" (i.e. careless handling accidently knocking label 
off product). Otherwise, our products will be banned by this very important customer. It Is only a matter of 
time until all of our customers selling in California will demand the same. 

Most importantly I would ask members of the committee, and for fhat matter the entire Congress, what has 
happened to article 1 , section 8, #3 (often referred to as the "commerce clause") of the Constitution? It 
grants regulation of interstate commerce to Congress - not the states. Can all of you imagine that if a small 
business such as cur's had to make 50 or more different versions of each of our products to meet each 
individual states requirements, we would starve when our banks shut off our operafing loans to support 
such a monster. Obviously Congress has not forfeited safety regulation with its creation of EPA, OSHA, 
and Consumer Products Safety Commission, which affords all a single set of rules to work by. We small 
businesses feel U.S. Government inspectors are above "mischief', better trained and more qualified to 
assess safety issues than citizen groups, or individuals. Congress should seek redress at the Supreme 
Court to strike down state laws trying to regulate interstate commerce, as does Prop 65. 


314-772-6303 
FAX 314-772-6508 
email :gardex@carihlink.nct 


OVER 60 YEARS M A N U K AC Ti; R IN G LAWN/GARDEN TOOl.S IN U S . A 
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Page Two 

Prop 65 has al! the appearance of a death sentence to small manutacturing companies who will be driven from 
business by lawsuii, after lawsuit, as these suits are passed up the food chain {by some people with an axe to 
grind) to whomever manufactures anything. I can not think of a worse time period for such legislation, as most 
small manufacturers are under assault and hanging on 1^ that fingernails due to che^ imports flooding our 
markets. 

The tradition in America of "family operated small businesses" appears about to follow along with the demise of 
family farms. I! may not be proper to scold Congress, M shame on you for failing family farnners, and now 
small family businesses in what is referred to as the "greatest business consolidation" in U.S. history. Success 
in business (and farming) no longer has anything to do with service, price or quality - it has to do with how big 
you are, how much money you have h the bank to withstand legal assaults or to buy or kill competitors. 

in closing my son Jim (our President) and I wish to thank the House Committeeon Small Business for accepting 
our comments on the matter of California Prop 65. We would be most interested in receiving a copy of the 
report and testimony to take place on October 28, 1999. 

Cordially, 

Gardbx, Div. Keller mqJpo/ 

William A. Ketef" 

Exec. V-P Safes & Marketing & Owner 

WAK/sb 

enclosure 
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DoitBestCbrp. 


Products 

Services 

Solutions 


September 22, 1999 


P.O.Box 868 
Fore Wayne. IN 
46801*0868 
Ph; 219-748-5300 
Fax: 219 - 493-1245 
mall@doitbescxom 


Attn: Sales Manager 
Gardex #3180 
4324 Fyler Ave 
St Louis MO 63116 

Re: California Proposition 65 (“Prop 65”) 

Do it Best Corp. continues to be concerned about the potential for liability under Prop 65 
arising from the sale in California of products containing toxic substances and other regulated 
substances. There are significant penalties for non-compliance with Prop 65, including 
statutory penalties of $2,500 per day per violation, and, to the extent a'“bounty hunter 
plaintiff’ brings suit, payment of the plaintiff’s attorneys’ fees. Prop 65 litigation also causes 
other hidden costs which impact productivity and profitability. 

We need to ensure that all products offered for sale to Do it Best Corp. members in California 
comply with Prop 65. Inasmuch as we do not control the content of the label on your product. 
Do it Best Corp. should not bear any liability if the warning label is alleged to be or is in fact 
non-compliant. 

One of the ways in which you may comply with Prop 65 is through the affixation of a warning 
label on the product. To qualify for this "safe harbor” exception, the product must bear a 
warning label that complies with Prop 65. Please review the products you are presently 
supplying to Do it Best Corp. for compliance with Prop 65. Please provide me with a written 
opinion of counsel that demonstrates an examination of Prop 65 and either (i) represents that 
your product is not regulated under Prop 65, or (ii) represents that that your product bears a 
warning label that complies with the “safe harbor” exemption under Prop 65. To the extent 
that your product is regulated under Prop 65, we also request that you provide us with a copy 
of your warning label. Time is of the essence and, therefore, we request a response to this 
request by October 15, 1999. If we do not receive a written opinion of counsel that establishes 
compliance with Prop 65 and a copy of the warning label (if your product is regulated), we 
will begin banning the sale of all potentially non-compliant products commencing not later than 
January 1 , 2000. 

Please execute and return a copy of this letter to me on or before October 15, 1999. Also, 
please provide me with an opinion from counsel as to whether your product is subject to and 
compliant with Prop 65 and, if your product is regulated, with a copy of the warning label that 
complies with the “safe harbor” exemption. We need to receive your counsel’s opinion by 
October 15, 1999. 




447 


Page 2, September 22, 1999 


Please be assured that we understand the inconvenience and expense this request might 
generate. However, we much prefer to resolve the issue before attorneys get involved and it 
costs us each a much greater sum to resolve the problem. We will work with you to the extent 
we can do so and will endeavor to resolve this matter quickly so that our attention and energies 
can be redirected to our core business activities. 

Very truly yours. 




'^2^. 

CX*- 

J f / 

Randy Kipfer 

Retail Product Manager 

Andy Lehman 

Retail Product Manager 

Jeff Frazier 

Retail Product Manager 


I HAVE REVIEWED THE FOREGOING LETTER AND WILL PROVIDE THE ITEMS 
REQUESTED THEREIN. I AM DULY AUTHORIZED TO EXECUTE THIS LETTER 
ON MY COMPANY’S BEHALF. AS A VENDOR TO DO IT BEST CORP., WE 
AGREE TO INDEMNIFY AND HOLD DO IT BEST CORP., ITS EMPLOYEES AND 
ALL PERSONS TO WHOM THE GOODS PROVIDED BY US MAY BE 
TRANSFERRED BY DO IT BEST CORP. HARMLESS FROM ALL CLAIMS, 
LOSSES, EXPENSES AND DAMAGES INCLUDING (BUT NOT LIMITED TO) 
ATTORNEYS’ FEES AND COURT COSTS WHICH MAY BE INCURRED BY ANY 
ONE OR MORE OF THEM IN THE EVENT (i) ANY PRODUCT CLAIM OR ACTION 
IS BROUGHT AGAINST ANY ONE OR MORE OF THEM, OR (ii) ANY CLAIM IS 
BROUGHT RESULTING FRO.M THE FAILURE TO MANUFACTURE, PRODUCE, 
PACKAGE, LABEL, SHIP AND, IF REQUIRED, TO REGISTER ALL PRODUCTS IN 
ACCORDANCE WITH AND IN CONFORMITY TO ALL APPLICABLE STATE AND 
FEDERAL LAWS. VENDOR’S OBLIGATION TO DEFEND AND INDEMNIFY DO IT 
BEST CORP. SHALL EXIST WHETHER ANY CLAIM ARISES, IN WHOLE OR IN 
PART, OUT OF THE FAULT, NEGLIGENCE, MISCONDUCT, OR OTHER ACT OR 
OMISSION OF DO IT BEST CORP. OR VENDOR, OR BOTH. 


Garclex#3180 


By:__ 

Printed: 
Title: _ 
Date: 
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Chanler Law Group 

ATTORNEYS AT LAW 


MAGNOLIA LANE {OFF HUCKLEBERRY HILL) TELEPHONE: (203) 966-9911 

NEW CANAAN. CT 06840-3801 FACSIMILE: (203) £01-5222 


September 16, 1999 


Via Facsimile 

Roger Keller, General Counsel 
U.S. House of Representatives 
Committee on small Businesses 
2361 Rayburn HOB 
Washington, D.C. 20515 

Re: Proposition 6S 


Dear Mr. Keller: 

Thank you for your recent telephone call in which your 
Committee invited me to join a panel relating to a discussion 
concerning California's Safe Drinking and Toxic Enforcement Act 
of 1986. While I intend to submit written comments on one or 
more of the issues before the Committee and/or the CPSC, I 
respectfully decline to appear as a participant on the panel. If 
you would like the names of other potential participants, please 
feel free to contact me. 


Very truly yours, 

Clifford A. Chanler 


a prnled on recyolod i 



